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TOPICAL INDEX TO CASE DIGESTS 


ACCOMPLICES 

Graves Act. The instructions here, which did not 
advise the jury that, to find defendant guilty of first-de- 
gree armed robbery, it would have to find that she not 
only shared the men’s purpose to rob but also their 
purpose to use deadly weapons in the robberies, consti- 
tuted plain error. Appellate Division; State v. Hammock 


ADMINISTRATIVE PROCEDURE 

Nursing homes. The DMAHS “policy” of not recogniz- 
ing a long-term, arms-length lease (pursuant to a now- 
repealed regulation) in lieu of CFA unless the applicant’s 
reimbursement rate had fallen below that prior to CARE 
should have been adopted pursuant to the APA; because 
it was not, it is a nullity and unenforceable against 
appellant. Appellate Division; Stratford Nursing & 
Convalescent Center v. Division of Medical Assistance 
and Health Services 

Although agencies do not need to exhaustively review 
all of the evidence produced before the hearing officer in 
each case, they have a responsibility to consider and 
appraise evidence in cases where a meaningful and 
genuine issue has been raised regarding the hearing 
officer’s findings and conclusions; the party asserting 
any exceptions that reasonably require agency reference 
to and review of the relevant parts of the record must 
bear the responsibility and cost of timely providing the 
agency with those portions of the transcript. Appellate 
Division; In ve Morrison. .. . 5... cece cccccccceccece 1093 

See Discovery 

See Environmental Protection 


ADOPTION 

Damages. Prior to a final adjudication by a court 
terminating parental rights or a binding decision indi- 
cated by placement with an approved agency, there can 
be no expectation on the part of adopting parents that a 
legally tentative decision by the natural parents to place 
their child for adoption will not be revoked, and, in this 
private-placement situation, the natural parents cannot 
be held responsible for civil damages for revoking their 
consent; plainfiffs’ expenses while caring for the baby 
and their justifiable mental anguish must go without 
recovery in light of the greater public policy favoring the 
maintenance of the natural parents’ relationship with 
their child. Appellate Division; A.L. et al v. P.A. et al 


AGGRAVATED ASSAULT 

Although the victim recovered from her wounds, the 
fierce beatings and the torture defendant inflicted on her 
over a three-week period satisfied the statutory test, and 
he was properly convicted of aggravated assault and 
aggravated sexual assault. Appellate Division; State v. 


AGRICULTURE 

Labor Law. Agricultural workers in private employment 
are entitled to organize and bargain collectively (which 
encompasses the right to strike) under N.J. Const., Art I, 
par. 19. Appellate Division; I.B.T., Local No. 863 v. 
Seaboard Farms 


AIDS 

Education. The regulations promulgated by the de- 
partments of Health and Education under the formal 
rule-making procedures mandated by the Appellate 
Division, which require that children with AIDS/ARC or 
HTLV-III antibodies be admitted to regular school at- 
tendance unless they manifest certain conditions, are 
valid; as construed here, the rules prescribing the discre- 
tionary authority delegated to the Medical Advisory 
Panel import the obligation to summon witnesses and 
the right of cross-examination. Supreme Court; Plainfield 
Bd. of Ed. v. Cooperman etc 


ALCOHOLIC BEVERAGES 

Negligence. The trial court correctly concluded that 
there is no justification for imposing liability on the 
tavern where plaintiff's decedent got drunk; his subse- 





quent actions —climbing a tree, falling and rolling into a 
river, where he drowned —were (as in Griesenbeck) too 
far removed from the wrongful service of alcoholic 
beverages. Appellate Division; Jensen v. Schooley’s 
Mountain Inn, Inc 


ALCOHOLISM 

Attorneys. Ethics. The dilemma in disciplinary cases 
lies in recognizing alcoholism as the disease that it is 
while recognizing the devastating effect that misappro- 
priation of clients’ funds has on public confidence in the 
bar and in the Supreme Court, whatever the cause; here, 
where respondent engaged in the proscribed conduct and 
the evidence does not demonstrate a loss of competency, 
comprehension, or will of such magnitude that it would 
excuse or mitigate conduct that was otherwise knowing 
or purposeful, he must be disbarred. Supreme Court; In 
re John Douglas Crowley of Surf City 


ALIBI 

Evidence. Where, as here, a defendant does not suggest 
at trial that a person named in his alibi notice has any 
relevant information in support of the defense, the notice 
cannot be used to imply that he had untruthfully made 
such a claim or that the person thus named would testify 
unfavorably to him if called; although the prosecutor 
erred in so arguing and the trial judge erred in admitting 
defendant’s alibi notice in evidence, those errors were 
harmless here, where the evidence of defendant’s guilt 
was overwhelming. Appellate Division; State v. Gross 


AOC DIRECTIVES 

Drunk driving. Judges. Administrative directives issued 
from the office of the Administrative Director of the 
Courts, who acts as the agent of the Chief Justice and of 
thé Supreme Court, are entitled io great respect and have 
binding effect with reference to management matters in 
the court system, but neither he nor the Supreme Court 
can direct the exercise of judicial discretion; the AOC 
“bulletin letter” giving markedly discriminatory advice 
to municipal court judges on how to act when deciding 
motions to dismiss drunk driving cases for lack of 
prosecution should have been disregarded, and the 
denial of defendant’s motion is remanded for reconsider- 
ation. Law Division; State v. Paris 


APPEALS 

Civil Procedure. Even before R.4:42-2 was amended 
January 1, 1986 it was clear that certification as a “final 
judgment” so that a matter would be appealable imme- 
diately was improper and the time has ome, in light of 
the numerous decisions condemning unauthorized inter- 
locutory appeals, to enforce the rules; this appeal, treated 
as having been improperly taken from an interlocutory 
order (granting summary judgment to two of the three 
defendants in a car accident case) is dismissed. Appellate 
Division; Riley v. N.J. Bell Telephone Co. et al 2 


Evidence. The present practice is working well in New 
Jersey and there is no need to change it to conform to 
the federal practice as controlled by Luce: a defendant 
need not testify at trial to obtain appellate review of the 
trial court’s ruling that his prior convictions may be 
used to impeach him if he testifies. Supreme Court; State 
v. Whitehead 


Workers’ Compensation. There is no indication that R. 
4:42-2 was intended to cover workers’ compensation 
orders directing the employer to provide medical care 
and awarding temporary disability benefits (or, indeed, 
that the rule was intended to apply to decisions of 
administrative agencies at all) but the insurer’s appeal is 
entertained here because its liability under the order is 
enforceable prior to any eventual adjudication regarding 
permanent disability, and there should be no need to 
certify the order as final to permit such enforcement; 
although this order is affirmed, a serious injustice might 
occur if an employer or carrier had to pay an award for 
temporary disability and medical services and then 
could not get its money back in the event of a reversal. 
Appellate Division; Hodgdon v. Project Packaging, Inc. 

4 


The timeliness of an appeal is to be determined with 
reference to the date on which the judgment was docketed, 
not the date on which it was signed by the court; here, 
where the judgment signed November 21, 1985 was not 
docketed until January 2, 1986, the appeal filed February 
3, 1986 was timely. 

Standing. Standing to bring a derivative suit, governed 





by the contemporaneous-ownershiy-of-shares rule of 
N.J.S.A. 14A;3-6(1) and R. 4:32-5, and standing to object 
to a proposed settlement are such closely related issues 
that the test to resolve one is equally appropriate for the 
other; appellant does not have standing to object to the 
court-approved settlement because it was spawned by the 
agreements that accomplished the merger, and they were 
“transacted” long before he became a stockholder. Ap- 
pellate Division; Pogostin et al v. Uniroyal, Inc. et al 


Right to counsel. In the absence of other guidelines, 
the Strickland standard for assessing claims of ineffective 
assistance of trial counsel (adopted in State v. Fritz) will 
be applied to claims of ineffective appellate counsel; 
here, appellate counsel’s failure to urge the gross incom- 
petence of trial counsel (in failing to make a timely 
motion to suppress an item of evidence) indicates a 
sufficient lack of professional competence to satisfy the 
first prong, but if appellate counsel had raised that claim 
on the first appeal, he could not have established that 
defendant had been prejudiced, since there was substan- 
tial evidence beyond that item to support the rape con- 
viction and the second prong of the test has thus not 
been met. Appellate Division; State v. Morrison. ..... 973 


Education. The State Board of Education’s noncompliance 
with an order of the Appellate Division granting tenure 
to a part-time teacher of educationally disabled children 
was reasonable in light of its anticipation of a contrary 
Supreme Court ruling in an unrelated but similar case. 
Supreme Court; Maxfield v. Ridgewood Bd. of Ed. ... 1009 


ARBITRATION 

Res judicata. Here, where the arbitrating homeowners 
claimed that their doors and windows were defective, the 
preclusive effect of their arbitration award rests on 
principles of res judicata (rather than collateral estoppel) 
and they may not pursue through litigtion any claim 
based on the alleged defects; the fact that damages 
resulting from a violation of the Consumer Fraud Act 
are trebled does not mean that such a claim must be 
considered independent for purposes of res judicata. 
Consumer Fraud. When an ad or oral representation is 
not covered by a regulation adopted by the Division of 
Consumer Affairs pursuant to the Consumer Fraud Act, 
whether it is misleading is for the trier of fact — here, 
the jury — to decide, and the directed verdict in favor of 
the nonarbitrating homeowners is reversed. Appellate 
Division; Chattin et al. v. Cape May Greene. ......... 704 


The contention that when an arbitrator fills the gaps 
on the collective bargaining agreement he is impermissi- 
bly adding to its terms is rejected (and Morris County 
College is distinguished); nothing in this agreement, or 
the submission by the parties, limits the arbitrator to a 
choice between termination and reinstatement, and the 
award reinstating a teller who had negligently cashed a 
forged check for a large sum, and also ordering her to 
reimburse the bank for its loss was proper. Supreme 
Court; Local No. 153, Office and Professional Employees 
Int’] Union, AFL-CIO v. The Trust Co. of N.J......... 747 


ASSAULT 

What makes N.J.S.A. 2C:12- 1(b)(2) and (b)(3) aggravated 
rather than simple assaults is that the bodily injury 
knowingly attempted (third degree) or recklessly inflicted 
(fourth degree) was with a deadly weapon, which is not 
an element of a (b)(1) aggravated assault, and the (b)(3) 
crime of which defendant was convicted is therefore not 
a lesser-included offense of the (b)(1) second-degree crime 
with which he was charged; that conviction is reversed, 
and defendant cannot be indicted and tried again for 
that offense. 
Criminal Procedure. Even if N.J.S.A. 2C:12-1(b)(3) were a 
lesser-included offense (which it is not) of (b)(1), submit- 
ting that alternative to the jury for the first time after it 
had deliberated seven hours, and had announced its 
deadlock on the (b)(1) charge, deprived defendant of a 
fair trial; although trial judges have consideral latitude 
in giving supplemental instructions, they may not do so 
in a manner calculated to induce an undecided jury to 
produce a compromise guilty verdict. Appellate Division; 
State v. Jones 278 


ASSOCIATIONS 
See Community 


ATTORNEYS 
Advertising. RPC 7.2 (Revised) [effective Jan. 1, 1987]: 
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ATTORNEYS—Cont’d 


a. Subject to the requirements of RPC 7.1, a lawyer may 
advertise services through the public media, such as a 
telephone directory, legal directory, newspaper or other 
periodical, radio , or television, or through mailed written 
communication. All advertisements shall be predomi- 
nantly informational. No drawings, animations, drama- 
tizations, music or lyrics shall be used in connection 
with televised advertising. No advertisement shall rely 
in any way on techniques to obtain attention that depend 
upon absurdity and that demonstrate a clear and inten- 
tional lack of relevance to the selection of counsel; 
included in this category are all advertisements that 
contain any extreme portrayal of counsel exhibiting 
characteristics clearly unrelated to legal competence. 
Supreme Court; In re Felmeister & Issacs .............. 1 

CDS. Ethics. Every lawyer is a officer of the court and, 
in that sense, a minister of justice; although one convic- 
tion for the possession of a controlled dangerous sub- 
stance might arguably be viewed as an extraordinary 
aberration in an otherwise good record, two such offenses 
within four months, although not related to the practice 
of law, represents a casual approach to, if not a callous 
disregard of, respondent’s obligation to conduct himself 
within the confines of the law, and he is suspended for 
six months. Supreme Court; In re Louis P. Kaufman of 
Little Falls 41 


Ethics. This record does not demonstrate clearly and 
convincingly that his client had not consented and that 
respondent knowingly misappropriated the real estate 
transaction escrow funds when he lent the money to a 
friend, although had this misuse of escrow funds occurred 
after Hollendonner it would confront the disbarment rule 
of Wilson; respondent is suspended for two years. Supreme 
Court; In re John Perez of Newark .................... 12 


Ethics. It is not enough for an attorney simply to 
follow a client’s instructions, for a client (especially one 
who is elderly and infirm and particularly dependent on 
her attorney’s judgment) cannot foresee the great variety 
of legal problems that may arise; respondent’s deficient 
draftsmanship of the promissory note and his grossly 
negligent handling of his client’s loan to a man whose 
address and background he never ascertained and whose 
payments he did not record violated DR 6-101(A)(1) and 
DR 9-102 (C) and he is suspended for six months. 
—Respondents attempt to settle the ethics complaint 
brought by this client’s heirs when he did not know how 
to contact the signer of the seriously deficient promissory 
note he had drafted (which did not even include an 
address for the borrower) by buying the note violated DR 
6-102(A); public confidence in the legal profession would 
be seriously undermined if an attorney were permitted to 
avoid discipline by purchasing the silence of complain- 
ants. Supreme Court; In re Gerard J. Wallace 42 


Ethics. Respondent’s federal and state convictions for 
conduct involving fraud, etc. in the mortgage guarantee 
business mandate disbarment. Supreme Court; In re 
John W. Surgent, II, of Clifton................cccceees 76 


Ethics. Before the Supreme Court will disbar on the 
basis of a lawyer’s knowing misappropriation, the evi- 
idence of that knowledge must be clear and convincing. 
—Since this record falls short of that proof, respondent 
is suspended; this is not intended to suggest that hence- 
forth a respondent who walks away from his fiduciary 
obligation as a safekeeper of client funds can expect an 
indulgent view of any misappropriation —‘‘defensive 
ignorance” will be viewed with a jaundiced eye. Supreme 
Court; In re Hubert T. Johnson of Newark 321 


Ethics. Respondent’s alcoholism is not a mitigating 
factor sufficient to overcome the presumption of disbar- 
ment in this misappropriation case. Supreme Court; In re 
Dion F. Ryle of Moorestown 196 


Ethics. Respondent’s admitted knowing misappropria- 
tion of trust funds compels his disbarment. Supreme 
Court; In re Sanford R. Gudger, of Newark........... 322 


Ethics. Although in most cases an attorney convicted 
of distributing controlled dangerous substances would be 
disbarred, respondent was primarily a user whose one 
act of sharing cocaine, for no profit, with a police infor- 
mant was unrelated to the practice and is unlikely to 
recur; he is suspended for one year, conditioned on his 
remaining drug and alcohol free. 

—Early detection may promote rehabilitation and prevent 
injury to the public; by being alert and acting in some 
sense as each other’s keepers, lawyers will be able in at 
least a few cases to identify colleagues who, because of a 
drug or alcohol problem, are unable to function effectively 
as attorneys. Supreme Court; In re Richard T. Kinnear of 
Ss os ad paso ccc canis 480 ena kb en evens scocen 595 


Ethics. Respondent’s unauthorized “borrowing” from 
the funds of one group of clients to compensate himself 
in advance for matters being handled for other clients 
constituted knowing misappropriation as contemplated 
by Wilson, and he is disbarred. Supreme Court; In re 
BE PE oon os cacacedeetces cheese cteaas 


Ethics. The record does not establish an impairment of 
comprehension, competency or will sufficient for alcohol- 
ism to excuse respondent’s admitted misappropriations, 
and he is disbarred. Supreme Court; In re Lorenzo D. 
Gilliam of Mt. Holly...........cccsccscceceecceccenes 917 


Ethics. That a lawyer, a representative of the profession 
sworn to honor and uphold the law, would participate in 
and profit from the illicit drug trade, using his profes- 
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sional license and legal skills, is unconscionable; both 
the public and the bar are entitled to be assured that 
such an attorney will never practice again, and he is 
disbarred. Supreme Court; In re Gerald M. Goldberg of 
Parsippany 462 
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Criminal Procedure. Defendant’s dilemma in having to 
choose between testifying or not testifying based on the 
conflicting advice of his two attorneys stemmed from his 
choice to be represented by separate counsel on these 
consolidated indictments; the advice of each attorney 
should have taken into account the totality of the charges. 
Appellate Division; State v. McBride. ................. 78 


Ethics. Viewed against the background of respondent’s 
deceitful conduct at the University if Pennsylvania Law 
school (where, because of low LSAT scores, he had 
falsified his application for admission to indicate that he 
was a minority student and then had altered his grades 
and falsified his resume for law firms recruiting on 
campus), his inability to tell the truth about himself 
(that he had not resigned “voluntarily” but in the face of 
probabie expulsion) demonstrates his lack of good moral 
character and his unfitness to practice law; his license, 
obtained by a misrepresentation, is revoked (without 
prejudice to his right to present additional evidence 
concerning rehabilitation to the Committee on Character). 
Supreme Court; In re Daniel J. Scavone of verse 


Undue influence. The son had the burden of showing 
by clear and convincing evidence that his father had 
intended to make a gift and unmistakenly had intended 
to permanently relinquish to him the ownership of the 
companies and property; since the requirement of Mott 
that the transaction had been “well understood” could 
not be satisfied here without the father’s having received 
independent advice from legal counsel free from all 
conflict of interest, and the father’s attorney was not 
sensitive to his obligation to avoid the potential conflict 
here (and it may well be that, even absent a conflict, the 
legal counseling was so lacking as to deprive the father 
of a full understanding of the consequences), the transfers 
are tainted and must be set aside. Appellate Division; 
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Pascale v. Pacale et al............. ccc ccc ceeceeeeee 1131 
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ATTORNEYS’ FEES 


Paraprofessionals. The salary expense for paraprofes- 
sionals (identified here—there are no standards and a 
rule would be helpful—as qualified persons who perform 
services under the supervision of an attorney that the 
attorney would otherwise be obliged to perform) and 
accountants is overhead, not an expense for which an 
independent fee allowance may be made; fee allowances 
should recognize not only the cost of paraprofessionals 
but also the risk and responsibility assumed by counsel 
when employing them. 

Probate. Hours and hourly rates are the essential begin- 
ning criteria when fixing fees in most probate matters, 
and the hourly rate (which must cover reasonable office 
overhead and a reasonable profit) is calculated by taking 
the basic, reasonable rate for ordinary probate work and 
adjusting it when other factors suggested by the rules 
and cases are present (an exceptional result or novel 
issue may increase the rate); carefully drawn affidavits 
of service are necessary to permit all factors to be 
addressed, and counsel practicing outside the county of 
the court’s jurisdiction who seek fees based on more than 
the local rate must satisfy the court that the requested 
rate is reasonable in the locality of that counsel’s office. 
Law Division; In re Brown, Probate Part.............. 15 


Duress. The test for duress is subjective, rather than 
objective, and the exigencies of the situtations in which 
people find themselves must be taken into account; as 
with any issue of credibility, this matter should not have 
been resolved (in plaintiff's favor) in summary fashion 
and it is remanded for the trial court to determine: 1) 
whether defendant’s will had been overborne when he 
executed the agreement to pay $9,702 in outstanding 
legal fees and whether plaintiff’s threat to withdraw 
from legal representation ‘‘on the eve of trial’’ was 
wrongful (not necessarily in a legal but in a moral or 
equitable sense), 2) the reasonableness of the fees and 3) 
defendant’s responsibility to pay individually for legal 
services provided on behalf of all the trusts, partnerships, 
etc. involved. 

Discovery. The trial court erred in denying defendant the 
right to discovery with respect to plaintiff's claim for 
legal fees. Shanley and Fisher v. Sisselman .......... 751 

Insurance. The Supreme Court’s Committee on Counsel 
Fee Awards on Insurance Claims (appointed because of 
a divergence of decisional law) has recommended that R. 
4:42-9(a)(6) not be extended to permit insureds to recover 
counsel fees in successful litigation against insurers on 
first-party claims; moreover, plaintiffs would not, on 
equitable principles, be entitled to counsel fees under the 
rule and, since this title company acted in good faith 
(unlike the one in Summonte) plaintiffs (who only re- 
covered after litigation what had been offered in settle- 
ment) are not entitled to counsel fees under the policy 


either. Appellate Division; Enright v. Lubow, et al ... 753 
See Interest on Judgments ..................00000% 226 
AUCTIONS 


Creditors’ rights. An auctioneer who in good faith sold 
personal property (two refrigerator trailers) without 


authorization from a third party who has a perfected 
security interest in it is liable to the party for conversion 





‘even though he had no actual knowledge of the secured 


interest. Law Division; Heritage Bank, N.A. v. Vilsmeier 
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AUTO ARBITRATION 


Collateral Estoppel. Statutory auto arbitration awards 
do not have a preclusionary effect on subsequent claims 
among the same parties arising out of the accident since 
that would unjustifiably dignify informal proceedings 
that are not intended as final adjudications and would 
defeat the legislative purpose of encouraging settlement 
while preserving the opportunity for trial by jury; the 
trial judge correctly denied defendant’s motion for sum- 
mary judgment on the basis of collateral estoppel, ruling 
that preclusive effect did not attach to the passenger’s 
arbitration-award finding that plaintiff was 75 percent 
negligent and defendant was 25 percent negligent. Appel- 
late Division; Taha v. DePalma 465 


BANKING 


Employment Relations. N.J.S.A. 17:A-112 plainly 
authorizes a bank’s board of directors to terminate the 
employment of its president without cause and without 
incurring liability for breach of contract or wrongful 
discharge; terminating a bank officer’s employment for 
protesting the directors’ improprieties is not barred by 
public policy arising from a regulatory scheme that 
specifically permits the termination and also contains 
effective means of dealing with those improprieties. 
Defamation. The distribution of court-filed documents to 
the press (or other interested persons) is not protected by 
the absolute privilege accorded judicial proceedings 
because it is foreign to the purpose of the privilege and 
serves only the interest of the distributor in getting one 
side of the story out first or most vividly. Appellate 
Division; Citizens State Bank of New Jersey v. Libertelli 
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BIDDING 
The failure of the city to act on solicited bids during 
the 60-day period of N.J.S.A. 40A:11-24 must be considered 
a rejection of all bids, and the lowest bidder is entitled to 
a hearing to ascertain the reasons for rejection. Law 
Division; Casey’s Auto Parts, Inc. v. City of Camden 
86 
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BI-STATE AGENCIES 


Discrimination. Requiring the installation of an elevator 
in the city’s transportation center between the main floor 
and the PATCO train platform will satisfy the require- 
ments of New Jersey’s Uniform Construction Code, 
Standard Barrier-Free Design Code, Law Against Dis- 
crimination and Handicapped Access Law, and will not 
interfere with the inner workings of the bi-state agency 
that operates PATCO; judgment for plaintiff. Chancery 
Division; Eastern Paralyzed Veterans Ass’n, Inc. v. Ce 
po Sle ase cailtae  ue reh 


BURDENS 


Damages. Defamation. Discovery. Prima facie proof of 
a legal right to recover punitive damages is a prerequisite 
to the discovery of a defendant’s financial condition and, 
since any right of plaintiff, a public figure, to punitive 
damages in this libel action hinges ultimately on proof 
of “‘actual malice,” the trial judge must make specific 
findings of prima facie proof thereof before pretrial 
discovery of defendant’s financial worth can be allowed; 
plaintiff's prima facie case for such disclosure must be 
established by ‘‘clear and convincing”’ evidence, the 
Anderson v. Liberty Lobby standard (different values 
are involved here than on the motion for summary 
judgment in Dairy Stores, Inc. v. Sentinel Publishing). 
Appellate Division; Hudak et al v. Fox et al, etc. ..... 750 

Insurance. The trial court correctly charged the jury in 
this case that the defense of arson against a fire-insurance 
claim need only be proved by a preponderance of the 
evidence. Appellate Division; Olesak v. Central Mutual 
Ins. Co. et al 


CABLE TV 


Although N.J.S.A. 48:5A—49 does not expressly require 
payment for the taking of private property that is in- 
volved in a landlord’s being required to grant access to a 
cable television company, Princeton Cablevision correctly 
construed it to include such payment and, thus, it is 
constitutional; the rule promulgated by the BPU that 
presumes $1 to be “just compensation” and requires the 
“before and after’ method of valuation is also valid. 
ae Division; NYT Cable TV v. Homestead at Mans- 
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CASINOS 


Evidence. Self-incrimination. The “residuum rule” 
(that hearsay be supported by competent evidence), 
although generally applicable to administrative proceed- 
ings, does not apply to proceedings under the Casino 
Control Act and, since adverse inferences may be drawn 
from an assertion of the privilege against self-incrimina- 
tion in administrative and civil proceedings if there is 
other evidence supporting an adverse finding (and if the 
penalty is not so severe as to effectively destroy the 
privilege), the Casino Control Commission’s finding that 
defendants’ presence in licensed casinos would be “inim- 
ical” to state interests is affirmed; their conduct in 
associating with known ‘“‘career offenders”’ falls well 
within the forbidden boundaries of N.J.S.A. 5:12-71(a). 
Appellate Division; State v. Merlino etc. ............ 1134 


CDS 
Conspiracy. Although defendant flew from Florida to 























































































































CDS—Cont’d 


New York while his codefendants drove with the cocaine 
through New Jersey (where they were arrested) he was 
reponsible as a conspirator for the conduct of those who 
actuallly possessed the cocaine in this state and his 
convictions for possession are unassailable. Appellate 


Division; State v. Schmidt ..............ccccecccccces 237 
See Attorneys PUARN SUNS Cah nadie a skaned coaktacs ‘41 
CHARITABLE HOSPITALS 


Prejudgment interest. The trial court correctly added 
interest and costs after reducing the jury verdict against 
the hospital (in favor of a plaintiff who was mugged in 
the hospital parking lot) to $10,000; N.J.S.A. 2A:53A-8, 
which limits tort recovery agairst charitable hospitals to 
$10,000, is not clear on whether the interest and costs 
should be added before or after that sum is reached but 
statutes in derogation of common law should be strictly 
construed, this construction avoids conflict with the 
Supreme Court’s rule making powers, and defendant’s 
interpretation would discourage early disposal by remov- 
ing the incentive of avoiding interest. Appellate Division; 
Katz v. Rahway Hospital et al....................05. 369 


CHECKS 


A bank must exercise good faith under N.J.S.A. 12a:4- 
103(1) and must act reasonably in specifying the terms 
necessary for stopping payment on a check; since the 
reasonableness of plaintiff's description of the check on 
which she asked defendant to stop payment was for the 
jury to decide, the trial court erred in dismissing her 
action. 

—Plaintiff did not merely assert a reduction in her 
account balance; she would not have suffered if she had 
been informed that the stop-payment order on her check 
would be ineffective, and the question of loss is a factual 
issue for the jury. Appellate Division; Best v. Dreyfus 
Liquid Assests, Inc. et al........... cc cece ceccecccees 703 


CHOICE OF LAW 


SBA. Where the United States acts as a commercial 
lender and no specific federal statute applies, whether to 
adopt state law or to fashion a nationwide federal rule 
depends on the three factors in Kimbell Foods; since the 
SBA can easily adjust each loan transaction to accom- 
modate New Jersey law, there is no need for a uniform 
rule here. 

Sureties. The language of the SBA guaranty in this case 
meets the Langeveld standard of unequivocal waiver, 
thereby making defendant an absolute guarantor; how- 
ever, his obligations would be discharged under the 
guaranty if any of the loss to the collateral had been 
caused by plaintiff's willful:act and that narrow issue is 
remanded for trial. 

Foreclosures. Notes. Since the single foreclosure action 
disposed of both real and personal property, real property 
law applied; because defendant’s claims of commercial 
unreasonableness in the sale of the collateral flow from 
a commercial transaction, the protections afforded note- 
holders under the 1980 amendments to N.J.S.A. 2A:50-2 
et seq. are not applicable and, because the note was 
signed in 1977, the 1979 amendment to 2A:50-22 does not 
apply. Appellate Division; Lenape State Bank v. Winslow 
Corp. et al 1088 


CHURCHES 


Trademarks. Plaintiffs have no right to a monopoly of 
the name of a religion, and “Christian Science Church” 
is a generic name not entitled to trademark status; since 
defendants, although no longer affiliated with the 
“Mother Church,” practice the Christian Science religion, 
they are entitled to use “Christian Science” in the name 
of their church (which is different from the names used 
by branches of the Mother Church). Supreme Court; 
Christian Science Bd. of Directors et al v. Evans et al 
459 
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CIVIL PROCEDURE 

The pro se plaintiffs papers in opposition to defendant’s 
motion for summary judgment should have been treated 
as a motion to extend time, nunc pro tunc, to answer the 
requests for admissions, and the trial court abused its 
discretion in not granting a ten-day extension pursuant 
to R. 4:22-1 in the interests of justice; moreover, even if 
they were deemed admitted, requests for admissions 
should not be used as a tactical device to trap unwary 
pro se litigants and the motion for summary judgement 
should have been denied because defendant had improp- 
erly sought an admission of the ultimate issue in the 
case. Appellate Division; Hungerford v. Greate Bay 
GN vas cs cecal oc visa kc TAR heed 141 


The trial court abused its discretion in refusing to 
vacate the default judgment here, where there is a 
meritorious defense and the court clerk’s failure to send 
a copy of the order permitting a late answer to defen- 
dant’s counsel justifies a finding of excusable neglect; 
the complaint is so vague that the court should have 
required plaintiff to prove his entitlement to relief, which 
his “affidavit of damages” does not do, and his serving 
his application for a default judgment on defendant 
personally instead of on defendant’s counsel violated R. 
4:43-2(b). Appellate Division; Rosenberg v. Bunce, .... 459 


Entire controversy. The order dismissing defendant’s 
counterclaim pursuant to R.4:37-2(a) for failure to comply 
with the court’s discovery order did not recite that it was 
“with prejudice,” so it was without prejudice; defendant 
did not violate the entire-controversy doctrine by subse- 
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quently instituting an independent action against plaintiff 
asserting the same claims as those asserted in its dis- 
missed counter-claim. Supreme Court; Woodward-Clyde 
Consultants v. Chemica! and Pollution Sciences, Inc. 
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Insurance. Even though there is a material issue of 
fact — the scope of coverage — here, summary judgment 
for the excess liability carrier is appropriate because 
plaintiffs, sophisticated businessmen, did not notify it of 
a fire in rental property they owned, which resulted in 
injury to an infant, until 11 years later when they settled 
the infant’s claim; that failure to comply with the notice 
provisions of the policy deprived the insurer, whose files 
on expired policies are routinely destroyed after two or 
three years, of the ability to defend. Law Division; 
Peskin v. Liberty Mutual Ins. Co....................- 412 


Since two of the jury’s answers to special interrogatories 
were inconsistent, the trial judge should have required 
the jury to reconsider both questions, and its changed 
allocation of responsibility for plaintiff's injuries (question 
10) from 5 percent for plainfiff to 0 percent is attributable 
to the judge’s having improperly intruded into its delib- 
erations by not permitting it to reconsider its answer 
that plaintiff's negligence was not a proximate cause of 
his injuries (question 7); using remittitur techniques here, 
if plaintiff is not willing to accept a molded verdict 
allocating 5 percent to him there must be a new trail or 
liability. Appellate Division; Roland v. Brunswick Cor- 
poration et al 
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Consortium. The Law Division holding in Scott v. 
Richstein that R.4:28-3 does not bar a spouse’s separate 
action because only a consortium claim must be joined is 
disapproved; because the wife’s attorney relied solely on 
that case in defending the motion to dismiss her claim 
for injuries arising out of the same car accident that had 
also injured her husband, brought after he had settled 
his suit against defendants, the dismissal is reversed 
and the matter remanded for a hearing so that the trial 
judge can exercise informed discretion as to whether 

“good cause” excuses compliance with the rule’s mandate 
in this case. Appellate Division; Richardson v. Kulick et b 
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Courts. Although (as Michel held) the rules do not 
provide for reconsideration, courts have the inherent 
power to correct their own erroneous decisions; in this 
case, failure to reconsider an erroneous ruling would, in 
the language of R. 1:1-2, deny “fairness”? and cause 
“unjustifiable expense and delay.” 

Municipal land use. Pinelands. Planning board decisions 
in the Pinelands may be the subject of two simultaneous, 
though different, reviews: proceedings on this timely-filed 
challenge to the planning board’s preliminary site-plan 
approval (of a resource-extraction permit) as arbitrary 
will be stayed (instead of dismissed) until the issues 
before the Pinelands Commission have been determined 
and any subsequent appeals to the Appellate Division 
have been decided. Law Division; Esposito et al v. 
Tabernacle Tp. Planning Bd. et al 241 


Discovery. Self-incrimination. Although the trial court 
was on solid ground in denying a stay of the civil 
proceeding against defendant pending resolution of 
criminal charges against him, and in dismissing his 
third-party complaints because he claimed the Fifth 
Amendment in avoiding discovery, his motion to vacate 
that dismissal after only a few weeks, upcen his waiver of 
the right against self-incrimination, should have been 
granted; he is, overall, in a defensive posture and the 
action was still partially pending when he sought relief. 
Appellate Division; Fidelity Union Bank v. Hyman et al. 

23 
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Plaintiffs certification raised significant factual issues 
concerning whether and to what extent his inaction in 
the federal foreclosure proceedings prejudiced defendants’ 
rights; summary judgment dismissing the complaint 
should not have been granted. Appellate Division; Kat- 


MOUIER WT BOGMO-GL Gl... co.cc ccccccccccceseceeseye 1091 
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CIVIL RIGHTS 


Instructions. Although the applications to vacate the 
determinations of liability for assault and battery were 
properly denied, there must be a new trial on the finding 
of civil rights violations because the general instructions 
given to the jury concerning the § 1983 counterclaim 
failed to define either the nature of an action under color 
of state law or the nature of the alledgely deprived right; 
model jury charges on § 1983 are commended to the trial 
court’s attention. 


Tort claims act. Under N.J.S.A. 59:2-10, a public entity 
has no liability when its employees commit intentional 
torts, and an assertion of negligence in the policies and 
customs of municipal officials (here, lack of training of 
police officers and failure to keep records of police 
misconduct) that may have led toa municipal employee’s 
inflicting an injury, even an intentional injury, does not 
establish a cognizable cause of action against the muni- 
cipality under §1983; the trial court correctly directed a 
verdict in favor of the city. 


Damages. The trial court correctly granted a new trial 
on damages here, where the compensatory award of 
$10,000 was so disproportionate to the temporary injuries 
sustained (cuts, bruises, etc.) as to constitute a manifest 
injustice, and there was no proof of the wealth of the 
parties found liable for $5,000 in punitive damages. 





Appellate Division; Mc Donough v. Jorda etc. ........ 465 
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COMITY 

Matrimonial Law. The Irish court order issued after 
the first hearing, which granted custody of both children 
to the father, is void because of lack of notice to the 
mother, who resides in New Jersey with the younger 
child, and because of the failure to consider the “‘best 
interests” of the children, which contravenes New Jersey’s 
Public Policy. Chancery Division; Mc. v. Mc........... 81 


COMMUNITY ASSOCIATIONS 


This non-profit corporation has an obligation to mow its 
members’ lawns but, since the members have refused to 
approve an increase in the assessments needed to pay 
for all the services mandated in the declaration of 
covenants, the board of trustees may, notwithstanding 
the lack of any express authority, discontinue the lawn 
service (and any other service) to the extent necessary to 
avoid incurring any inadvisable debt. Chancery Division; 
acest et al v. Rittenhouse Park Community Ass’n et 
RAL s 2 ssp sc Are Ri ae OOIA Scie ois SRC hoo ish KWo Seba os 8.010 925 


CONDEMNATION 

Since providing nonhousing support facilities, such as 
a privately developed shopping center, with space to be 
leased to a privately owned supermarket, is an objective 
of the New Jersey Housing and Mortgage Finance 
Agency Law, the power to acquire property through 
condemnation may be invoked for that purpose, and the 
act provides sufficient standards to guide the agency’s 
discretion in using that power; however, because the 
agency failed to disclose its appraisal of defendants’ 
properties during prelitigation negotiations, these con- 
demnation complaints ate dismissed. Appellate Division; 
N. J. Housing and Mortgage Finance Agency v. — a 

if 
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CONDOMINIUMS 


The rule adopted by the owners’ association tripling 
the parking fee for tenants of non-resident owners was 
properly adopted in good faith and is reasonable; it is 
not unconstitutional, since no state action was involved, 
and it does not breach the association’s fiduciary duty to 
any of the unit owners. Appellate Division; Thanasoulis 
v. Winston Tower 200 Ass’n Inc. ................2.02: 371 


CONSPIRACY 


Defendant could not claim the defense of “renunciation 
of purpose” because he told the police before the robbery 
took place that he had been asked to participate in it 
and had refused; he could not renounce a conspiracy he 
had not joined, and his conviction for conspiracy to rob 
is affirmed 
Discrimination. Jurors. Although no Blacks served on 
the jury and no rational justification can be discerned 
for two of the prosecutor’s peremptory challenges, what 
is involved here is a judgment call by a trial judge, on 
whose sense of fairness Gilmore has adjured appellate 
courts to depend, and there is no merit to defendant’s 
contention that the State exercised its peremptory chal- 
lenges so as to exclude minority representation from the 


jury. Appellate Division; State v. Hughes ............ 923 
PRI sen oy eae ci a is catalase Cave ore ois in'ase\9-016 508s 237 
CONSORTIUM 
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CONSTRUCTION CODE 


Some building uses are unusual or unique and may 
require unusual or unique fire-protection systems; where 
the fire-prevention subcode adopted by the Commissioner 
of Community Affairs does not provide an applicable 
standard, it may be appropriate for a construction code 
official to rely on other generally accepted standards but 
a contested determination by a board of appeals that a 
particular building is not covered by BOCA must be 
based on competent evidence and set forth adequate 
findings of fact and conclusions of law. Appellate Div- 
ision. In re Walsh Trucking Co....................0.. 750 


Rehabilitated Offenders. A construction-code official 
holds “public office, position or employment” within the 
intent of N.J.S.A. 2C:51-2c, and 2A:168A-2 does not 
preclude the Commissioner of Community Affairs from 
denying appellant relicensure because of his disorderly 
persons conviction for failing to remit certain inspection 
fees to the town for which was the electrical subcode 
official; moreover, the Rehabilitated Convicted Offenders 
Act was not intended to limit the power of licensing 
authorities to revoke or suspend licenses for violations of 
statutes and regulations governing them. Appellate 
Division; Bevacqua v. Renna ................eeeseees 239 


CONTRACTS 


Religion. The religious issues in this case must be 
resolved before a civil court resolves any remaining 
issues of a purely civil nature (if any such issues then 
exist) regarding the “tenure” of the rabbi and his rela- 
tionship to the synagogue; Whale is distinguished. Ap- 
— Division; Elmora Hebrew Center, Inc. v. Fishman 
eta 970 


CONTRIBUTORY NEGLIGENCE 

Medical Malpractice. The conduct of a patient known 
to harbor suicidal tendencies whose judgment has been 
blunted by a mental disability should not be measured 
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CONTRIBUTORY NEGLIGENCE—Cont’d 


by external standards anplicable to a normal adult; here, 
where it was reasonably foreseeable that the suicidal 
patient might attempt to injure herself, those in charge 
of her care owed her a duty to safeguard her, and the 
trial court correctly refused to submit the question of 
contributory negligence to the jury in her action against 
the hospital et al for injuries she sustained jumping from 
a second-story window. Appellate Division; Cowan v. 
EUAN CEES 6 Coo oh Sids CNS oa Soin ee oc o05 5 vce e es eae ear 513 


CORPORATIONS 


Unemployment compensation. The parent company of 
six wholly owned subsidiaries that employed, controlled, 
and paid the employees it assigned to perform work for 
the subsidiaries from time to time was the “employing 
unit” (the subsidiaries’ reimbursement to it of salaries 
and benefits was apparently more of an accounting 
technique than a real transfer of money) and it properly 
paid its contributions to the unemployment compensation 
fund; the Commissioner of Labor’s determination that 
all six subsidiaries were also liable for contributions is 


reversed. Appellate Division; In re MBL Holding Corp. et. 
923 


COUNTIES 


Municipal Land Use. Rutgers v. Piluso did not state 
that a variance application was the only acceptable 
means of consulting with local officials, and the fact 
that county offcials did not appear before the local 
planning board here does not mean that they acted 
unreasonably in choosing a site for a county jail; it is 
implicit in the County Correctional Policy Act of 1982 
that county officials decide where to locate a county jail, 
and the county is not subject to the municipality’s 
zoning requirements with respect to its construction. 
Appellate Division; The Mayor and Council of Kearny et 
BENG CO LMRISU ER coo ceo late els 0 ane ess 6 el aiaresioiave exe re sierelas 43 


The Legislature did not intend to deny county-executive 
plan counties the opportunity to switch to another Charter 
Law Plan, and the Essex County Board of Freeholders 
had the authority to submit a charter question to the 
public by resolution (rather than by ordinance). Appellate 
Division; Citizens for Charter Change in Essex Cty. v. 
Essex Cty. Bd. of Chosen Freeholders................. 


COUNTIES 


Hospitals. Prisoners. The implied contract between the 
hospital and the county, which arose when the county 
took its prisoner to the hospital, requires the county to 
pay for his treatment even after the termination of his 
15-day sentence (whether it expired as originally imposed 
or by reason of the court order suspending it), but only 
so long as the hospital could not, in some reasonable 
and lawful way, end his stay; remanded for the hospital 
to prove that his six-week confinement was necessary. 
Appellate Division; Saint Barnabas Medical Center v. 
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CREDITORS’ RIGHTS 
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CRIMINAL INJURIES COMPENSATION 
Fireman’s Rule. The Violent-Crimes Compensation 
Board mistakenly applied the “fireman’s rule” to a fire 
caused by an arsonist (arson may be considered a “violent 
crime” for the limited purposes of N.J.S.A. 52:4b11(b)10 
where the Board independently determines that a claim- 
ant was injured by an arson-caused fire) and the matter 
is remanded for the Board to determine in its discretion 
‘whether this firefighter should receive compensation for 
the loss of his supplemental income as a part-time truck 
driver. Appellate Division; Puntasecca v. Violent Crimes 
PIII, 60. 6'5:5.00 4007x056 000 hv edeca0¥00we> ve 368 


CRIMINAL LAW 


Assault and attempted murder on the Garden State 
Parkway are distinct from bank robbery in Cranford, 
and defendant’s motion to dismiss the state indictment 
of his actions while fleeing the scene of the bank robbery, 
on the ground that he had already been convicted of 
bank robbery in federal court, was properly denied. 
Evidence. Although not admissible to bolster the state 
trooper’s credibility, the tape of the high-speed car chase 
was properly admitted as independent evidence of what 
was going on. 


—There is as much evidence here to support the admis- 
sibility of isoenzyme tests of bloodstains as there was in 
Malvasi for HLA test results (now widely approved); the 
probative value is high and the prejudicial value is no 
more than cain be expected from any damaging scientific 
evidence. Appellate Division; State v. King .......... 968 

Limitations of Actions. Current rules permit defendant’s 
pretrial motion to dismiss the four-count superseding 
indictment against him on the ground that its prosecution 
is barred by the statute of limitations, but it can be 
granted as to the kidnapping charge (murder, charged in 
both indictments, can be prosecuted at any time and the 
added conspiracy charge in the superseding indictment 
is an included offense) only if the State cannot prove 
that defendant was a fugitive. Law Division; State v. 
Ochmanski 974 
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CRIMINAL PROCEDURE 

Videotaped Depositions. Where, as here, the defendant’s 
constitutional rights are protected, the use of videotaped 
depositions is appropriate in a criminal proceeding 
where a witness is unavailable. Appellate Division; State 
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CRIMINAL TRESPASS 


Environmental Protection. The warrantless entry and 
inspection of the premises and records of the business 
licensed by DEP to spray pesticides, pursuant to the 
Pesticide Control Act of 1971 (following an unanswered 
complaint of spray drift), was appropriate and the DEP 
inspector should not have been convicted of criminal 
trespass. Law Division; State v. Santiago ............ 645 


DAMAGES 

Legal Malpractice. Damages for emotional distress 
should not be awarded in legal-malpractice cases, at 
least not in the absence of egregious or extraordinary 
circumstances and substantial bodily injury or severe 
and demonstrable psychiatric sequelae proximately 
caused by the tortfeasor’s misconduct, and there was no 
warrant for such an award here, where plaintiffs’ prior 
medical malpractice action had been dismissed for lack 
of compliance with discovery orders. Appellate Division; 
Gautam v. DeLuca et al 919 


Where, as here, the personalty destroyed by a tortfeasor 
is wearing apparel, household furnishings and the like, 
where the market value cannot be ascertained, the better 
measure of damages — and the one applicable in this 
case — is the actual or intrinsic value of the property to 
the owner (excluding sentimental or fanciful value); in 
providing evidence that will enable the trier of the facts 
to make a fair and reasonable estimate the owner may 
give an opinion, although without expert knowledge, of 
worth. Appellate Division; Lane v. Oil Delivery, , 
5 
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Taxes. There is no reason why the Tenore rule should 
not apply in personal-injury cases and, upon request, 
trial courts should instruct juries that personal-injury 
damage awards are not subject to federal or state income 
taxes. Supreme Court; Bussell v. DeWalt Products “es 
27 


In personal-injury cases (as well as in wrongful-death 
cases), the trial court must charge the jury, upon request, 
that the proper measure of damages for lost future 
earnings is net income after taxes, and defendant may 
introduce evidence and cross-examine witnesses about 
plaintiff's future tax liability. 

—The jury should, when the trial court is properly 
requested, be instructed that damage awards in personal- 
injury cases are not subject to federal or state taxes 
(although the interest earned on an invested award is 
taxable). 

Prejudgment Interest. Defendant’s contention that pre- 
judgment interest should not be assessed on damages for 
future losses is rejected in this case (although that issue 
and the issue of the rate of interest required by R. 
4:42-1(b) are being referred to the Civil Practice Commit- 
tee). Supreme Court; Ruff v. Weintraub, et al ........ 265 


Plaintiffs proofs as to her lost wages should not have 
been excluded, at least not in their entirety, since it is 
foreseeable that a person injured in a car accident might 
miss enough work (even though it was only two days 
here) to cause her employer to discharge her; however, 
plaintiff has the burden of establishing that defendant’s 
negligence was the proximate cause of her lengthy 
period of unemployment and wage loss, and she had a 
duty to mitigate her damages since she was not disabled. 
Appellate Division; Robinson v. Gonzalez............. 
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Damages for the loss of use of a personal car resulting 
from the commission of a tort are not limited to actual 
expenditures for substitute transportation, and the trier 
of fact should consider the individual circumstances of 
the plaintiff in determining loss-of-use damages during 
the time reasonably required to repair the car. Appellate 


Division; Camaraza v. Bellavia Buick Corp. ........ 1117 
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DEATH PENALTY 


The act is constitutional in all respects and defendant’s 
murder conviction is affirmed, but the imposition of the 
death penalty is reversed and the matter is remanded; in 
all cases tried under the act (this will require the retrial 
of sentencing proceedings in some other cases also) for 
the death penalty to be imposed the State must prove, 
beyond a reasonable doubt, that the aggravating factors 
outweigh the mitigating factors. Supreme Court; State v. 
Biegenwald 445 


Even permissive review only on the proportionality 
issue under N.J.S.A. 2C:11-3(3)(e) compels the conclusion 
that, although defendant (found guilty of felony murder) 
does not want to contest the State’s pursuit of the death 
penalty, the jury must at least hear any relevant evidence 
on mitigation that his counsel chooses to offer. Appellate 
Division; State v. Hightower .....................00. 410 
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Although defendant, who has been found guilty of capital 





murder, has ordered his counsel not to present evidence 
in mitigation of the death penalty at the sentencing 
phase of his trial, there are higher values at stake here 
than a client’s right to self-determination; the amendment 
to N.J.S.A. 2C:11-3 mandating Supreme Court review of 
all death sentences on the issue of proportionality compels 
the conclusion that defense counsel must be allowed to 
offer the jury any evidence in mitigation that he chooses. 
Appellate Division; State v. Hightower 


DEFAMATION 


Defamatory speech is not actionable absent fault on 
the part of the speaker, and the strict-liability instruction 
to the jury in this case was incorrect; where, as here, 
private persons are aggrieved, the standard of fault is a 
matter of state prerogative and, in New Jersey, common- 
law strict-liablity has been replaced by (at the least) a 
negligence standard. 

—In determining whether a defamatory statement is 
privileged, the judge must apply the “good faith” objective 
test of whether it was on its face an apparently reason- 
able response to the circumstances. 

—The public interest demands that hospital staff physi- 
cians be free to express themselves openly on matters 
directly affecting the quality of health care to those who 
have a corresponding interest or duty, and the unexpected 
death of a patient following the administration 
of anesthesia by plaintiff gave rise to the constitutional, 
special-interest privilege for defendant’s criticism of 
plaintiff to other doctors. 

—Whether the privilege has been abused is a question 
for the jury and, on remand, the judge should instruct it 
on each of the four circumstances under which the 
privilege can be found to have been abused as formulated 
by Restatement, Torts 2d (which eliminates the term 
“malice”). Appellate Division; Bainhauer v. Manolikian. 
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DE MINIMIS 


Public risk determines what is “trivial” under N.J.S.A. 
2C:2-11; here, the harm to society caused or threatened 
by this 20-year-old defendant’s taking one sip of a 
friend’s beer at a licensed church fair was so minimal as 
not to warrant the condemnation of a conviction, and 
his “de minimis” motion to dismiss the disorderly persons 
complaint for underage consumption of alcoholic bever- 
ages on licensed premises is granted. Law Division; 
State v. Zarrilli 1093 


DIMINISHED CAPACITY 


Instructions. Given the psychiatric testimony and the 
circumstances of the killing, defendant’s N.J.S.A. 2C:4-2 
diminished-capacity defense should have been presented 
to the jury (under either the Humanik or the Breakiron 
approach); since the charge as given suggested to the 
jury that if the proofs of defendant’s mental conditions 
did not sustain a 2C:4:1 insanity defense they would not 
mitigate his responsibility, his conviction for first-degree 
murder is reversed and the matter is remanded for a new 
trial. Appellate Division; State v. Serrano............ 154 


DISCOVERY 


Hospitals. In the absence of any showing of fraud or 
bad faith, those whose “batched” applications for certifi- 
cates of need were rejected by the Commissioner of 
Health are limited in their hearing on those denials to 
the applications as filed, and they are not entitled to the 
discovery they seek from the successful applicant, par- 
ticularly since that information was submitted to the 
reviewing agency and they have had access to it and the 
opportunity to challenge it. 

Administrative Procedure. Hospitals. A more cohesive 
statutory scheme would provide for a single administra- 
tive review of decisions on batched applications by the 
Commissioner of Health who now can grant a certificate 
of need but can only recommend a denial to the Health 
Care Administration Board after a rejected applicant 
has been heard. Appellate Division; In re Overlook 
Hospital et al 918 

Municipal Courts. Municipal prosecutors are responsible 
under R. 3:13-3 for the discovery that must be provided 
upon written request under R.7:4-2(g) where a defendant 
may be subject to “imprisonment or other consequence of 
magnitude” if convicted; a loss of license is “a conse- 
quence of magnitude” and a defendant’s motion to 
‘dismiss the charges (careless driving and failure to have 
a driver’s license in his possession) because of the 
municipal prosecutor’s refusal to provide discovery must 
ibe granted unless the State agrees to pay defendant’s 
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‘reasonable expenses occasioned by the refusal. Law 


Division; State v. Polasky .............cccceecece 225 
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DISCRIMINATION 


To the extent that it was necessary for the trial judge 
to conclude that a further seizure at work was reasonably 
probable (as opposed to merely possible) he did so, based 
on the medical evidence presented, and the decision by 
the employer (which, with knowledge of plaintiff's epi- 
lepsy, had employed him for eight seizure-free years) 
that he could not continue as a meat cutter after he 
suffered a seizure while cutting meat, in reliance on the 
medical opinions that it would be dangerous to him and 
others, was reasonably arrived at; the trial judge’s 
reference to the fears of co-workers is not read here as 
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referring to the “unreasonable and unfounded fears” 
that is not allowed as an exception to an employer’s duty 
not to discriminate against the handicapped. Appellate 
Division; Jansen v. Food Circus Supermarkets Inc.... 278 


See Bi-State Agencies ...............ccccceccecece 1095 
I las nis bacco dons ddcendessetavandtoon 923 
‘DRUNK DRIVING 


Police. Because defendant, charged with drunk driving, 
was hindered by the state police in his attempts to 
‘obtain an independent blood-alcohol analysis after 
submitting to two breathalyzer tests, the results of the 
‘breathalyzer tests are suppressed; police authorities must 
‘put into operation reasonable guidelines consistent with 
N.J.S.A. 39:4-50.2(c) giving defendants a reasonable op- 
portunity to secure a reasonable taking of a blood sample 
as a critical safeguard of evidence that could exonerate 
the accused, particularly in the unique situation that 
inheres to the transient state of intoxication. Law Divi- 
rr rr err: Pr re peer 975 


Criminal Procedure. The evidence on the missing 
videotape of defendant’s performance of balance tests at 
police headquarters would only be relevant on the issue 
of acuracy of the .30 breathalyzer readings and, since 
defendant proved neither intentional misconduct on the 
part of the State in losing the tape nor that it would be 
exculpatory (or that evidence of its contents was un- 
available), the Law Division erred in dismissing this 
drunk driving complaint; the evidence of defendant’s 
intoxication (the way he drove, his demeanor when 
arrested, and his inability to perform balance tests) is 
overwhelming without considering the high breathalyzer 
readings, and his guilty plea is reinstated. Appellate 
Division; State v. Colasurdo. ................eeeeeeee 370 


Physicians’ Privilege. The testimony by two emergency 
room doctors and a nurse that they had detected an odor 
of alcohol on defendant’s breath and were of the opinion 
that he appeared intoxicated after his car accident may 
not fall within the patient-physician privilege here, 
because defendant’s initial refusal of treatment raises 
the threshold question of whether he was then a “patient” 
and his colleague’s presence might mean that any com- 
munications he made to medical personnel were not 
intended to be confidential, but even if it does fall within 
the privilege the testimony is admissible under State v. 
Dyal; traditionally protected confidential statements 
concerning a patient’s health can be protected, in the 
same way a court makes in camera determinatic::s of 
confidentiality in other areas, without precluding the 
admission of observations and diagnosis of intoxication. 
Appellate Division; State v. Phillips;................. 200 


State v. Kreyer does not mandate that a .10 percent or 
higher blood alcohol reading is irrebuttable, and the trial 
judge should have considered defendant’s expert’s opinion 
that the videotape of defendant at police headquarters 
was consistent with a reading of .05 percent, not the .25 
percent that the State claimed. Appellate Division; State 
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ELECTIONS 


Where, as here, voters have sought in the primary 
election to place the name of their candidate on the 
general election ballot but no candidate received the 
required minimum number of votes, there is an “insuffi- 
ciency” in the nomination and, thus, a “vacancy” under 
N.J.S.A. 19:13-18, triggering the provisions of 19:13-20 
for filling vacancies among primary nominees by party 
committee; plaintiff, who was nominated by the approp- 
riate party committee, was entitled to a place on the 
general election ballot. Supreme Court; Fields v. tape 3 

Raiee ac go oko ORES SENG TE OGRUESOT ADO CRED LAO SHEER SNORE 1 
EMPLOYMENT CONTRACTS 

Municipal Authorities. Plaintiff's five-year contract 
with the municipal water authority, which was dissolved, 
was binding on the new utilities authority, which con- 
tinued its functions (and those of the sewerage authority, 
also dissolved) unless his position was properly termi- 
nated for reasons of economy; remanded for a hearing 
on that issue. Appellate Division; Stone v. Old sate = 
esis Oa acawls GET Gece eee ks vatibnccant pee et ousthewe 


EMPLOYMENT RELATIONS 

Underinsured-Motorist Coverage. The employer had no 
duty to maintain anything beyond the minimum limits 
and, in the absence of concealment or misrepresentation 
as to the limits of coverage, it is not liable for failing to 
inform its employee that only the mandatory minimum 
underinsured-motorist coverage was provided on the 
demonstrator car he was driving when he was injured. 


‘Insurance Brokers. There is no just reason why the 
\employer’s failure to make a claim against its insurance 
‘broker for failing to inform it that UMI coverage beyond 
the mandatory minimum was available should preclude 
a jury from considering whether the agent has failed to 
fulfill that duty to the principal and thereby caused 
direct damage to its employee, who was a foreseeable 
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beneficiary. Appellate Division; Walker v. Atlantic 
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ENTRAPMENT 


Evidence. Defendant’s prior convictions for burglary 
and receiving stolen property, because dissimilar to the 
charge of distributing drugs for which he was tried, did 
not have sufficient probative worth bearing on his 
predisposition to commit that crime to be allowed for the 
purpose of assessing his entrapment defense, and the 
trial court’s failure to limit the jury’s consideration of the 
prior convictions to the issue of credibility was reversible 
error; when confronted with this issue, a court should 
determine how many factors essential to each crime are 
shared, and whether they are shared to such an extent 
that the conclusion that the crimes are ‘‘similar” is 
justified in light of all the surrounding circumstances. 
Supreme Court; State v. Gibbons 320 
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ENVIRONMENTAL PROTECTION 


Penalties. The Solid Waste Management Act does not 
stipulate that either willfulness or intention to violate 
must be proved before a penalty may be imposed for a 
violation, and the trial court’s imposition of a $100-a-week 
penalty for defendant’s failure to comply with an admin- 
istrative order to “properly close” the sanitary landfill he 
owned, without first determining whether defendant had 
the ability to comply with that order, was entirely 
proper. Appellate Division; DEP v. Harris 325 


Penalties. The Solid Waste Management Act and the 
Water Pollution Control Act do not require a finding of 
intent to violate them before their remedies can be 
invoked, and the trial judge mistakenly exercised his 
discretion in refusing to impose monetary penalties here, 
where defendants were found to have dumped excessive 
sewage on property located over an aquifer; the penalty 
imposed must be more than a mere cost of doing business. 
—Businesses that pollute the land must pay for its cure, 
regardless of whether their acts were intentional, and 
defendants should be required to finance studies to 
.determine the environmental effects of their dumping 
excessive sewage on property located over aquifer. Ap- 
pellate Division; DEP et al v. Lewis et al. ............ 971 


When an ECRA proceeding is pending, the cleanup 
should proceed under that act without regard to fault, 
and it was improper for the trial court to direct DEP to 
investigate liability on ERA and Spill Act claims brought 
by the buyer of contaminated property against the seller; 
plaintiff can proceed with its common-law actions to 
assess liability for the contamination. Appellate Division; 


‘Superior Air Products Co. v. NL Industries, Inc. et al. 


971 


DEP properly included impervious paved parking lots 
of more than two acres in “road or highway construction” 
subject to CAFRA review for preserving the coastal area 
from development hostile to its fragile ecology, and 
correctly drew no distinction between private and gov- 
ernmental ownership since “public” here means “open to 
the public.” Appellate Division; In re Clayton. ....... 509 


Taxes. The owner of commercial land contaminated by 
hazardous materials is not entitled to a reduction in the 
assessed value of that land based on the cust of making 
the property environmentally safe; here, (where the 
contamination was self-imposed) the properties still have 
substantial permanent value even in their contaminated 
state because there is no suggestion that they cannot be 
cleaned up to the satisfaction of DEP. Appellate Division; 
Inmar Associates, Inc. v. Borough of Carlstadt etc. ... 410 


The fee schedule here, which graduates fees for New 
Jersey Pollutant Discharge Elimination System permits 
in proportion to the deleterious impact of the permit 
holder’s discharge, is reasonable under the N.J. Water 
Pollution Control Act. Appellate Division; GAF ey, x: 
DEP 


Public Utilities. Nothing in the Solid Waste Manage- 
ment Act requires that waste generated in New Jersey be 
disposed of here, and DEP and BPU have the authority 
to redirect solid-waste flow from a N.J. landfill that has 
reached its maximum capacity to an out-of-state facility; 
however, where (as here) the “emergency condition” will 
last more than 180 days, the detailed procedures of 
N.J.A.C. 7:26-6.6 must be complied with. Appellate Div- 
ision; In re Camden Cty. Solid-Waste Management District 
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Based on New Jersey’s standards, which are more 
stringent than the federal and encompass the requirement 
that state-of-the-art technology must be installed, DEP’s 
resolution of the issues presented was entirely reasonable, 
and there is no statutory or regulatory impediment to its 
issuing a permit for the construction and operation of 
the resource-recovery facility in Newark. 

Administrative Procedure. Where, as here, a statute 
directs an administrative agency to adopt regulations 
already subject to a licensing scheme, the agency is 
neither required nor expected to halt all pending permit 
proceedings until it promulgates the new rules. Appellate 


Division; In re NJPDES Permit et al................ 1012 
See Criminal Trespass ................cccccccecccees 645 
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Municipalities. Police Officers. The borough’s failure to 
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abide by the age requirement of N.J.S.A. 40A:14-127 was, 
at most, ultra vires only in the secondary sense, and it is 
estopped from asserting that plaintiff's appointment as a 
regular police officer is void ab initio because she was' 
over 35 when she took the oath in 1978; whether the 
borough acted reasonably in passing over plaintiff, who 
served as acting police chief for 14 months, to appoint a 
police chief from outside the police department must 
await a preliminary hearing. Law Division; Juliano v. 
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EVIDENCE 


Self-incrimination. There was no evidence that defen- 
dant’s witness, who had pleaded the Fifth Amendment 
at a Rule 8 hearing, had any information that could bear 
on the facts in issue at defendant’s burglary trial, and 
the trial court’s refusal to permit defendant to call him to 
invoke his privilege against self-incrimination in the 
presence of the jury was not error. There is no evidence 
that defendant sought to have the attorney general or 
the prosecutor, with the consent of the attorney general, 
apply for use immunity for his witness, who had invoked 
the Fifth Amendment at a Rule 8 hearing, and the trial 
court correctly concluded that it did not have authority 
to grant it; even if the minority view prevailed in New 
Jersey, defendant falls woefully short of the standards 
suggested in Virgin Is. v. Smith. Appellate Division; 
State v. Cito 76 


Self-incrimination. Assuming, without deciding, that a 
defendant’s failure to volunteer exculpatory information 
to the authorities prior to his arrest may generally be 
used to attack his credibility, defendant’s silence in this 
case lacked relevance and probative force; defendant was 
under no obligation to volunteer exculpatory information 
to the police that would have incriminated him as to 
another offense (buying cocaine while on probation) and 
his silence about the incident before his arrest for the. 
murder of the drug dealer should not have been the basis 
for an attack on his credibility; however, the prosecutor’s 
fleeting reference added nothing to what the jury already 
knew, and the error was harmless beyond a reasonable 
doubt. Appellate Division; State v. Merola .......... 369 


The similarities of the three attacks involving the use 
of a knife on women at the same location and time of 
night, two of which were known to have been committed 
by a man other than the defendant in the third case, 
meet the lower standard established in Garfole for the 
defensive use of R.55 “other crimes” evidence and should 
have been admitted as tending to negate defendant’s 
guilt; establishing another suspect would have undercut 
the credibility of the victim, whose identification of. 
defendant was far from unassailable. 

—Although the decision to allow or exclude testimony 
based on a discovery violation is ordinarily within the 
trial court’s discretion, the testimony of an investigator 
for the defense that the victim had identified defendant 
only by a process of elimination was so important here 
that its exclusion had an effect on the fairness of the 
trial; coupled with the R.55 evidence, that testimony 
tended to engender a reasonable doubt as to defendant’s 
guilt. Appellate Division; State v. Williams 240 


Grand juries. Since the usual policy reasons against 
disclosure of grand jury minutes are not present to any 
significant degree here, where the grand jury returned a 
no-bill months ago and the former “suspect” wishes to 
have the testimony disclosed in his civil action for 
malicious prosecution, he is only required to demonstrate 
a “sufficient,” not a “large, compelling,” need; fostering 
the search for truth outweighs protecting the secrecy of 
grand jury proceedings here, where the credibility of 
witnesses will be very important, and disclosure is 
granted (subject to a protective order). Law Division; 
Stewart v. Dexter 974 


Landlord and Tenant. The doctrine of collateral estoppel 
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should not be used to circumvent the limitation of Evid. 


R. 63(20) to indictable offenses, and the landlord’s munic- 
ipal court conviction for the nonindictable offense of 
harassing his tenants is inadmissible in the consolidated 
civil actions (plaintiff's for possession and defendants’ 
for harassment and retaliatory eviction), as is the rent- 
leveling board’s finding of an ordinance violation by the 
landlord, but statements he made under oath at any 
municipal court or rent-leveling board proceeding and 
the fact that the board passed a resolution (as tending to 
show motive for harassment) are admissible; because the 
municipal court order barring the use of the landlord’s 
plea of guilty to a contempt charge was entered on a 
motion brought seven months after the plea, contrary to 
R. 7:4-1b, the plea may be introduced into evidence. Ap- 
pellate Division; Kohrherr v. Ferreira et al.......... 749 


: Medical Malpractice. An expert witness may not introduce 
incompetent evidence, such as an opinion that is not 
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EVIDENCE — Cont’d 


based on “reasonable medical probability or certainty”; 
since defendants’ cross-examination of plaintiff's expert 
witness successfully demonstrated that he did not know 
the meaning of that phrase (incorrectly equating it with 
“accepted standards of medical practice”) his testimony 
must be stricken. Law Division; Schrantz et al v. Luan- 
I otra er Cad wats nous cUakeiess ets nse'ssn 754 


Under Evid R. 63(1)(a), where the proponent of the 
witness offers a prior inconsistent statement, there 
should be an Evid R. 8 hearing to determine whether it 
was made or signed under circumstances establishing 
sufficient reliability that the factfinder may fairly con- 
sider it; if the prior statement implicating defendant in 
the murder for which he was convicted here (the State’s 
most powerful evidence) is found on remand to have 
been improperly admitted, there shall be a new trial. 


Appellate Division; State v. Gross .................. 1011 
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EXTRADITION 


Although strict compliance with the technical re- 
quirements of the Interstate Agreement on Detainers is 
normally required, where the failure to comply is the 
fault of one of the jurisdictions involved, substantial 
compliance is sufficient; here, however although defen- 
dant was erroneously advised that there were no detainers 
against him, his letters to a judge and a deputy attorney 
general and his habeas petitions were at best an ambig- 
uous indication that he was trying to invoke the IAD 
and should not have been deemed substantial compliance; 
further, the IAD only requires that a State make a 
reasonable effort to obtain custody once the initial 
request has been made, and since defendant was respon- 
sible for the delays, this indictment should not have 
been dismissed. Appellate Division; State v. Hoimes 

466 


ee a) 


FALSE INFORMATION 

Based on State v. Valentin, Defendant’s conviction for 
giving false information to a law enforcement officer 
with a purpose of hindering his own apprehension con- 
trary to N.J.S.A. 2C:29-3b(4) is vacated. 
Joyriding. Receiving. Although the unexplained posses- 
sion of recently stolen property is not among the express 
circumstances in the Code that give rise to a presumption 
of knowledge, the common-law rule that permits such an 
inference may still be invoked in prosecutions for receiv- 
ing stolen property; however, given the facts of this case, 
since defendant’s request for a charge on the lesser 
included offense of joyriding was denied, he is entitled to 
a new trial on his conviction for receiving a stolen car. 
Appellate Division; State v. Alexander............... 921 


FIREMANS’ RULE 

See Criminal Injuries Compensation............... 368 
FORECLOSURES 

SE Se ee eee eRe ae a 1088 
GRAND JURIES 


Where a prosecutor obtains information that supports 
a legitimate and colorable basis for believing that a 
grand juror lacks impartiality, he may not unilaterally 
decide to allow that juror to remain on the panel but 
must apprise the assignment judge, who determines 
whether the grand juror can fairly remain in the case; 
here where an employee of an allegedly victimized com- 
pany was on a panel hearing evidence on insurance 
fraud and the assignment judge was not informed, the 
dereliction was not willful or intentional and reversal is 
not required since neither defendant nor the integrity of 
the grand jury was prejudiced. Appellate Division; State 
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GUN CONTROL 


A licensed gun retailer’s renting pistols to customers 
who do not have firearm-purchaser permits, for firing on 
his target range, ‘disposes of” the handguns under 
N.J.S.A. 2C:58-3a and is thus illegal. Law Division; 
Crossroads Gun Shop v. Edwards 283 
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A person may not obtain a purchaser identification 
card if he has been convicted for the unlawful possession 
of even a small amount of marijuana. Appellate Division; 
RE oo oo vncs'ss dune dat co hs PRE TUR ORE 1053 


HOSPITALS 

Unlike Desai and Berman, defendant is not equipped 
to handle plaintiff's practice (certified clincal specialist 
in psychiatric nursing), and the Law Division opinion is 
affirmed; there were no discriminatory qualification 
requirements here, as there were in Berman, and the 
two-prong test of Desai was met: there were no irregular- 
ities in the administrative process in denying plaintiff 
adjunct staff privileges and the determination was 
reached “‘in the normal and regular course” of the 
hospital’s affairs. Appellate Division; Wrable et al v. 
Community Memorial Hospital et al ................. 201 
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Right to Privacy. The decisicn as to what treatment to 
receive must be the patient’s, and it must be uncoerced; 
the hospital’s policy not to participate in the withholding 
of food or fluids is coercive under the total circumstances 
here, where a fully competent woman with ALS has 
decided not to accept feeding by naso-gastric tube or 
other artificial device (definitely a medical treatment) 
when she has lost the ability to swallow, and it must 
yield; although keeping her will impose an emotional 
burden on her care-givers, transferring her to a nearby 
hospital that accepts her decision would be psychologi- 
cally too hard on her and will not be ordered. Chancery 
Division; In re Requena 82 


Right to Privacy. The trial court correctly balanced the 
equities in this case in declining to apply the hospital’s 
policy of not participating in the withholding of artificial 
feeding; moving this ALS patient, who has decided not 
to be fed artificially when she has lost the ability to 
swallow, to another hospital (which accepts that decision) 
would be psychologically harmful to her, and subverting 
hospital policy and offending the sensibilities of the 
hospital staff are subordinate to that harm. Appellate 
Division; In re Requena ................ cee eeeeeeeees 83 


It is not within the contemplation of the Health Care 
Facilities Planning Act to penalize an efficient hospital 
by applying a “disincentive” where one is not warranted 
and, although the Hospital Rate Setting Commission 
had no obligation to tailor its method for calculating the 
reasonable salaries of hospital residents to plaintiff's 
honest but idiosyncratic method of record-keeping, it 
should have given plaintiff a chance to recalculate 
residents’ hours on the State system. Appellate Division; 
St. Barnabas Medical Center v. N.J. Hospital Rate 
SCR COMI: ie ie 0,0 s oo: oan cleine 5 ss 0 Kas U8le0 tps 0)o 596 


Here, where the New Jersey Hospital Rate Setting 
Commission has determined that the automatic final 
reconciliation adjustments are in accordance with the 
approved methodology and are accurate, and neither fact 
is contested, it has fulfilled its responsibility to insure 
that the adjustments are “necessary and appropriate” 
without the necessity for a hearing and findings; the 
appropriate time for participation by the Public Advocate 
(Division of Rate Counsel) is during the preliminary 
cost-base proceedings when the year’s actual experience 
of all hospitals will be available for comparative purposes, 
the prospective rates and submissions can be scrutinized 
in light of previous results, and questions regarding the 
cause of abnormal variances between projected and 
actual figures in any hospital can be raised. Appellate 


Division; In re Greenville Hospital et al.............. 512 
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INFORMANTS 


Right to counsel. Here, where the informant’s involvement 
with the prosecutor’s office ended two weeks before 
defendant, a prisonmate, allegedly confessed the murder 
to him and there is no evidence that the State “deliber- 
ately elicited” (Massiah) or “‘intentionally created a 
situation likely to induce” (Henry) his incriminating 
statement, there was no violation of defendant’s Sixth 
Amendment rights and his motion to suppress the 
statement is denied. Law Division; State v. Scales.... 645 


INSTRUCTIONS 

Intoxication. Evidence of intoxication is admissibie as 
a defense to murder to disprove that the defendant acted 
purposely or knowingly, but not (as a matter of policy, 
not logic) as a defense to manslaughter to show that he 
was unaware of a risk of which he would have been 
aware had he been sober; by failing to instruct the jury 
that it could accept defendant’s intoxication as a defense 
to murder and still convict him of manslaughter, the 
trial court permitted it to believe that his intoxication 
prevented a conviction and an acquittal, and his convic- 
tion for murder is reversed. Supreme Court; State v. Warren 
116 
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Murder. A murder conviction based on “‘knowing”’ 
conduct can result from conduct that is practically 
certain to cause serious bodily injury when death is a 
result of the injury caused, and defendant’s conviction 
for purposeful or knowing murder for having started a 
fire outside an apartment where people were drinking (at 
a party he had been asked to leave), which resulted in 
the death of one of them, is affirmed. Appellate Division; 
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INSURANCE 


N.J.S.A. 17B:24-3a does not bar the admission in 
evidence of the decedent’s application for life insurance, 
which was attached to the policy when issued but the 
policy was not delivered until after he died, in this action 
by the insurer to avoid coverage on the ground of material 
misrepresentations in his health history; the statutory 
language “when issued” is clear, and there is no basis 
for interpreting it to mean “when delivered and reviewed.” 
i Division; Massachusetts Mutual Life Ins. Co. 
v. Manzo 
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The order staying the execution of plaintiffs’ judgments 
until such time as the Commissioner of Insurance may 
authorize payment in full of the claims against defen- 
dants’ insolvent insurer from the Surplus Lines Insurance 
Guaranty Fund is reversed; the Legislature did not 
intend to deny execution to the holder of a judgment 
simply because the judgment debtor happens to be a 
policyholder who is not fully indemnified as he had 












expected to be and the fund has insufficient money to 
completely cover the loss. Appellate Division; Carroll v. 
Samuel Geltman and Co. et al ................000e eee 367 


Under N.J.S.A. 17-16D-13, a premium finance company 
is required to give the insured two notices in order for 
cancellation of the policy being financed to be effective; 
here, where there is no evidence that a “notice of intent 
to cancel’’ was ever given to the insured between the 
time of her default in payment and the mailing date of 
the notice of cancellation sent by the premium finance 
company, a question of fact exists as to whether she was 
insured at the time of the car accident, and the insurer’s 
motion for summary judgment must be denied. Law 
Division; Ryan v. Henderson et al 412 


Settlements. An insurance company may not be held 
liable, or to have lost its right to recover a deductible, on 
a claim of bad faith to its insured where, as here, the 
policy does not require the insured’s approval of a 
settlement and it settles the case within the policy limits; 
if a carrier’s settlement is unreasonable, the insured’s 
remedy will be to look elsewhere for coverage in the 
future. Appellate Division; American Home Assurance 
Co., Inc. v. Hermann’s Warehouse Corp. ............. 858 


The $300,000 limitation in N.J.S.A. 17:30A-8a(1) for each 
covered claim is subject to the actual policy limits of the 
insolvent carrier until the statutory dollar maximum is 
exhausted; here, where the solvent and the insolvent 
insurers must each provide primary liability coverage for 
the settlement amount, which is below the policy limits 
of each, the pro rata share of the Property-Liability 
Guarantee Association was correctly held to be based on 
those policy limits, not on the lower maximum statutory 
exposure. Appellate Division; Blew et al v. Brind Leasing 
640 


“Bodily injury” as used in the policy (which does not 
limit it to physical harm) includes the emotional distress 
the complainant suffered as a result of her co-employee’s 
acts of assault and battery (sexual harassment by offen- 
sive, unauthorized touching) and, under the circumstan- 
ces, the insurer breached its contractual duty to defend 
the employer. Appellate Division; NPS Corp. v. Ins. Co. 


ee 


OE PUTER II OUROE ooo os cc ote concede etachvinves ts 153 
GG ACEOTHOYE FOOB 2. c.... 5. ccc cc ce wecsreccecanns 753 
PS WRINIOINIE os eS so cic ane ae hoe or taiede te crea eet 750 
Se SUE IED 5 ok ov coco cchewetscidacccediws 412 

INSURANCE BROKERS 
See Employment Relations ....................... 1092 

INTEREST 


Real Estate. Since the courts below correctly held that 
the intention of the parties in this case, given all the 
circumstances, was that the contracts for the sale of 
cooperative apartments provide that interest on the 
deposits be credited to the purchasers, the question of 
which party ordinarily is to receive credit for the interest 
earned on a realty deposit held in trust, in the absence of 
an express contractual provision, is not reached here; it 
is suggested that prudent counsel provide for the contin- 
gency in the preparation and execution of real estate 
contracts. Supreme Court; Jacobs et al v. Great Pacific 
I ns oa alates» n wh cits o' Mare b os ties oe cael 65 


INTEREST ON JUDGMENTS 


Workers’ Compensation. The compensation judge’s 
decision not to award interest here, where the employer 
(with no explanation) had not paid all temporary benefits 
and those permanent disability benefits that had accrued 
until 120 days after the date of the employee’s judgment, 
was a mistaken exercise of discretion; N.J.S.A. 34:15-28, 
which allows interest when “lawful compensation” has 
been withheld for three months or more, does not provide 
for excluding the 45 days allowed for an appeal (which 
was not taken in this case). 

Attorneys’ Fees. Penalties. Workers’ Compensation. 
N.J.S.A. 35:15-28.1, which (to ensure the prompt payment 
of temporary disability compensation) mandates a 25 
percent penalty plus reasonable legal fees incurred where 
there is unreasonable or negligent delay or refusal to 
pay, applies not only to interim payments but also to 
post-judgment delays; the presumption of unreasonable 
and negligent conduct in not paying the award within 30 
days was not overcome here, where the employer offered 
no explanation whatsoever, and the penalty and legal 
fees must be imposed. Appellate Division; Amorosa v. 
Jersey City Welding & Machine Works 


INTERSTATE COMPACTS 


Statue of Liberty. Exclusive jurisdiction of disputes 
over state boundaries and interstate compacts rests in 
the United States Supreme Court; further, the doctrine of 
sovereign immunity bars this action to declare that, 
despite the Interstate Compact of 1833, the Statue of 
Liberty and the island on which it lies are under the 
jurisdiction and sovereignty of New Jersey, and principles 
of comity require that this suit be dismissed; moreover, 
residents of New Jersey lack standing to assert rights or 
claims that are the prerogatives of sovereign states. 
Chancery Division; Guarini et al v. State of N.Y. et al 
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JURIES 


The fact that these actions, alleging damages as a 
result of the deposit of toxic wastes, are wrapped in the 
procedural devices afforded by modern practice (such as 
cross-claims, third-party claims and joinder of parties, 
which promote the litiga ‘inn of multiple issues) should 
not obscure the fact that .‘1e causes of action sound in 
tort, subject to trial by jury and the order striking 
plaintiffs’ jury demand is reversed; if contemporary 
realities render jury trials inappropriate for certain types 
of cases, the problem can be addressed by the Legislature. 
Appellate Division; Kenney v. Scientific, Inc. et al . . . 117 


JURISDICTION 


Rent control. The same ordinance that regulates the 
rents a landlord may charge in this municipality also 
establishes an exclusive administrative remedy for an 
alleged violation of that regulation; consequently the 
courts lack jurisdiction to entertain a claim for the 
recovery of excess rents under this rent control ordinance. 
Appellate Division; Glynn v. Park Tower Apartments, 
wT RO w erry Ss OR re NUR rutin Spi. 7 155 


‘JUVENILES 
Charges of a serious crime against any juvenile, including 
one who is “developmentally disabled,” may be waived 
to the Law Division (although a Family Part judge may 
consider developmental problems in determining whether 
waiver would be appropriate); the State need not show 
additional aggravating factors before charges of armed 
robbery and murder can be waived ( the decision of 
another Appellate Division panel in R.G.D. is disagreed 
with on this point). Appellate Division; State ex rel A.B. 
EET TCE COREE Pee Cr eee ee PoC ee ee et Oe 510 


LABOR LAW 


Although a state court has jurisdiction of a claim or 
an alleged violation of a collective bargaining agreement, 
it must apply federal law; since plaintiff did not pursue 
his claim for back pay through the contract’s grievance 
procedure, or present any facts that would permit a 
deviation from that procedure, the judgment in his favor 
must be reversed. Appellate Division; Thompson v. 


Joseph Cory Warehouses Inc. ..................2005: 856 
III Bis ak os Saccen cs ces etvuees toes duusetur 407 
LANDLORD AND TENANT 


Statute of frauds. Although N.J.S.A. 25:1-1 provides 
that leases of longer than three years must be in writing, 
part performance of an oral agreement may take it out of 
the statute of frauds; here, where the tenant’s lengthy 
occupancy and substantial expenditures for structural 
improvements, agreed to by the landlord, provided a 
reliable indication that the parties intended a long-term 
lease and a refusal to inforce the six-year lease alleged 
by the tenant would have imposed an unfair hardship on 
it, the trial court correctly determined that the conditions 
for invoking the part-performance doctrine had been 
established. Appellate Division; Deutsch v. Budget Rent- 
Co Ea See ay AEs eee eared Re cays SES ie eee OL VC 152 

Vacation housing is not a “rental premise” or “dwelling 
unit” as contemplated by the Rent Security Deposit Act 
so as to bring its penalty provision into play and plaintiff, 
who rented defendants’ beach premises for two weeks in 
August, is only entitled to the return of the security 
deposits. Law Division; Rogers v. Donovan 15 


The landlord, whose family now occupies two of the 
rental units, cannot evict a tenant from the four-unit 
residential building for her own use of a third unit. Law 
Division, Special Civil Part; Manning v. Hancher .... 283 


A landlord cannot, by converting a building in which 
he lives from four units to three units, avoid the re- 
quirements of N.J.S.A. 2A:18-61.1, and the complaint 
seeking possession of one of the two remaining rental 
units is dismissed. Law Division, Special Civil Part; 
CE CI 6 isso iska sede hd wean ona so eciech 645 


Negligence. Since it was not foreseeable that plaintiff's 
fellow tenant would assault her, the landlord did not 
have a duty to evict him before she suffered personal 
injury and property damage, and the trial court correctly 
granted partial summary judgment and limited plaintiffs 
damages to a rent abatement for a breech of the implied 
warranty of habitability. Appellate Division; Williams v. 
Gorman et al 644 


Tax Appeals. The language of N.J.S.A. 54:3-21 is not 
an insurmountable bar to the prosecution of an appeal 
(with notice to the owner) by some net-lease tenants, 
depending on the relative circumstances of the parties 
and their economic interests, and whether a tenant 
should be considered fairly to represent the landlord’s 
interests as an “aggrieved taxpayer” must be resolved in 
light of all attendant circumstances; the right to appeal 
should be the rule and not the exception where a single 
net-lease tenant occupies a free-standing building on a 
single parcel but the tax appeal here, where the tenant 
prosecuting it is one of many in a shopping center, is 
remanded for a determination of whether that tenant 
fairly represents the interests of the landlord and the 
other tenants. Supreme Court; Village Supermarkets, 


CeCe ee ee eee eee eee eee eee Eee eEeeeseseseees® 


Inc. v. West Orange Tp., etc. ................ece eens 1077 
CES RE a A Re oe ee re f 749 
LEASES 


Restrictive covenants. The “agreements of sublease” 
Between plaintiff's lessee, a supermarket, and the new 
occupier of the premises, a drug store that sells cnly a 





small amount of food, is really an assignment because 
the whole term of the lease was transferred, and the 
drug store, therefore, can assert the restraint in the 
original lease against having another store that sells 
food in the same shopping center; however, restrictions 
on the use of property should be strictly construed and, 
since it is reasonable to assume that plaintiff intended 
this restriction to apply only for the benefit of a super- 
market, it will not be enforced here. Law Division; 
Berkeley Development Co. v. The Great Atlantic & 
BOEENC BOE SOcOU Si ve. o:000'550's.08 coin d 000s kp bab ceweeee ceed 157 


LEGAL MALPRACTICE 


Workers’ compensation. The compensation carrier’s 
right of recovery under N.J.S.A. 34:15-40 goes no further 
than to payments actually made to an injured employee 
by a “third person” whose tortious conduct contributed 
to a industrial accident, and the Law Division’s declara- 
tory judgment allowing plaintiff a lien on the money 
defendant recovered from the lawyer who failed to file 
her third-party action against the manufacturer of the 
machine that injured her is reversed. Appellate Division; 
Wausau Ins. Companies v. Fuentes .................. 969 


Long-arm Jurisdiction. The fact that alleged malpractice 
by a lawyer in another state affected clients who live in 
the state where they brought suit is not a dominant 
jurisdictional factor; although the Virginia lawyer’s 
letters to plaintiffs’ New Jersey Lawyer about the medical 
malpractice case plaintiffs wanted to institute in Virginia 
established International Shoe minimum contacts with 
New Jersey, adjudicating the dispute about letting the 
Virginia statute of limitations run in New Jersey, rather 
than in Virginia, would be a burden on all parties, and 
the denial of defendant’s motion to dismiss on jurisdic- 
tional grounds is reversed. Appellate Division; Washing- 


ton et al v. Magazzu et al... 2... cee ccc cece eee 1090 
I iS Sep thainis Cin0s scweeeeecusadaee 919 
LIMITATIONS OF ACTIONS 


Bayonne’s abolition of the “institutional doctrine” was 
intended to have far-reaching effects, and the overhead 
crane that was responsible for the employee’s injuries 
was not a fixture but was merely a large piece of produc- 
tion machinery; therefore, this suit against its manufac- 
turer is not governed by the ten-year architects’ and 
contractors’ statute of repose. 

Discovery. Evidence. Plaintiff did not claim that he had 
requested the final report of defendant’s expert witness 
or that the information had been unavailable by deposi- 
tion, and an Evid. R. 57 inquiry as to the underlying 
facts on which the expert based his opinion that the 
crane that was responsible for plaintiff's injuries was 
safe, and designed in accordance with applicable codes, 
was open to plaintiff on cross-examination; since limiting 
this witness’ direct testimony to negating the claims of 
plaintiff's expert was clearly capable of producing an 
injust result here, it was reversible error. Appellate 


Division; McCalla v. Harnischfeger Corp. ........... 752 
Seo Criminal Procedure .......scccessccscssesessss 974 
LIS PENDENS 


A letter, part of the purchase of certain property by 
plaintiff from defendant, stating that plaintiff would 
give defendant notice if it ever decided to sell the property 
but specifying that plaintiff had no obligation to either 
offer the property to defendant or give it the right of first 
or final refusal did not create any of the rights in real 
estate contemplated by N.J.S.A. 2A:15-7(a); plaintiff's 
motion to discharge the lis pendens defendant filed on 
the property after being advised of a pending sale is 
granted. Chancery Division; Hilton Hotels Corp. v. Piper 
TEE Nie ein a awe usin oe baeeeeneeen 327 


LONG-ARM JURISDICTION 


The stream-of-commerce theory is applicable to a 
foreign defendant that sold only a single product with 
actual or assumed knowledge that it would be used in 
the forum state; having solicited business through a 
national publication and having sold the garbage truck 
to plaintiff knowing that it would be used to haul trash 
in New Jersey, the Maryland seller may be sued in New 
Jersey for damages arising out of an alleged breach of 
the sales agreement and may be served by substituted 
service as provided in R.4:4-4c(c)(1). Appellate Division; 
Dave’s Trash Removal v. Charm City Equipment Corp. 
514 


CeCe EHH HEHEHE EHH HEHEHE HEHEHE HEHE HEHEHE EES 


MARIJUANA 


Merger. Motor Vehicles. The municipal court should 
not have merged defendant’s convictions for possession 
of marijuana in a motor vehicle, in violation of N.J.S.A. 
39:4-40.1, and possession of less than 25 grams of mari- 
juana, in violation of N.J.S.A. 24:21-20(a)(4); although 
there is an identity of evidence so far as the possession 
is concerned, the additional evidence of conduct (operation 
of a vehicle, threatening not just his own welfare but the 
safety of the public) makes the offenses separate; re- 
manded for resentencing. Law Division; State v. Newman, 
Re coe css we ca c's cde ckinicd'sreessbnesssecee 1094 


MATRIMONIAL LAW 


Although a premarital, fraudulent intent not to have 
children is a ground for annulment, the evidence here 
does not establish clearly and convincingly that defen- 
dant’s intention not to father children with plaintiff, 
communicated to her after the marriage had been con- 
summated, was fixed prior to the marriage; his concealing 
two out-of-wedlock children from her, although hardly 








admirable, did not go to the “essentials” of this marriage, 
and plaintiffs complaint for an annulment is dismisssed. 
Chancery Division; Tobon v. Sanchez 119 


Since 1982, when the Uniform Reciprocal Enforcement 
of Support Act was amended, a parent’s duty of support 
and rights of visitation are independent; plaintiff, who 
moved to Florida with the children in 1978 after divorcing 
defendant in New Jersey, is not barred from petitioning 
in Florida under URESA for enforcement of child support 
in New Jersey, which has no longer any connection with 
the children other than their father’s residence, and if 
defendant wishes to pursue his visitation claims he must 
do so in Florida under the Uniform Child Custody Juris- 
diction Act. Chancery Divsion; Kaplan v. Kaplan... . 242 


cere eee eeseee 


The provision in the property settlement agreement 
requiring the sale of the former marital residence if 
defendant remarries or “lives with a non-related adult 
male” is ambiguous and, in light of the public policy 
guaranteeing privacy, autonomy and the right to develop 
personal relationships, should not be read to require a 
sale here, where defendant’s weekend relationship does 
not involve any change in her economic needs or resour- 
ces. Appellate Division; Pugh v. Pugh ............... 597 


MECHANICS’ LIENS 


As construed by New Jersey’s highest court in Gardner 
& Meeks in 1905 (and not subsequently amended by the 
Legislature) N.J.S.A. 2A:44-66 is broad enough to include 
a materialman, such as plaintiff, who supplies materials 
to another materialman where, as here, those materials 
are delivered to the job site, received by the contractor 
and incorporated into the building. Appellate Division; 


Burris v. Hilton Hotels Corp. ..............eece0e: 324 
MEDICAL MALPRACTICE 
See Contributory Negligence ...................... 513 
EI Re cians dace 6 butte Onin siee 754 
MERGER 


Although there may well be no merger here under the 
U.S. Supreme Court’s Blockburger test, even though 
obtaining property in exchange for a bad check consti- 
tuted a single transaction, the N.J. Supreme Court’s 
flexible Davis approach is used here; the counts for 
issuing a bad check and theft by deception must merge. 
Appellate Division; State v. Alevras 44 


A violation of N.J.S.A. 2C:39-5d (knowing possession 
of a weapon under circumstances not manifestly appro- 
priate for a lawful use) is a lesser included offense of 4d 
(possession of a weapon with a purpose to use it unlaw- 
fully), and defendants’ conviction on count three merges 
with his conviction on count six; however, that conviction 
does not merge with his conviction for armed robbery 
and aggravated assault. 

—Defendant’s use of a razor to inflict harm was a 
separate transaction from the threats he made with the 
razor to facilitate the robbery, and his convictions for 
aggravated assault do not merge with his conviction for 
armed robbery. Appellate Division; State v. Jones .... 202 
RNR MAINT of cc's 5 is. $e ase is Giga SW Abe OWI is HO TENOTS 1094 


See eee eer ere ees ese 


MINORS 


Settlements. One who pays the parents to settle a 
minor’s claim without judicial approval or statutory 
authority remains liable to the minor, and takes the risk 
that the parents’ indemnification agreement may be an 
empty guarantee; the car accident victim whose father 
dissipated the proceeds of the settlement while she was a 
minor is entitled to arbitration of her UMI claim against 
her father’s insurer. Appellate Division; Colfer v. Royal 
TI GUM cs Vanvcccccantsecdccnveceesecus 365 


MOTOR VEHICLES 

Where, as here, traffic is controlled by a yield sign, 
N.J.S.A. 39:4-144 establishes the standard of care, and 
the trial court should not have also instructed the jury 
on the right-of-way standard of 39:4-90; further, Ambrose 
prescribes a higher degree of care in any situation (such 
as this U-type turn) in which a motorist is moving 
across the path of other traffic. Appellate Division; 
RE «5's cad eaasncd chewne case veneace 700 


The lack of payment of the restoration fee pursuant to 
N.J.S.A. 39:3-10(a) does not extend the period of suspen- 
sion, and operating a motor vehicle after a period of 
suspension but before the restoration of the driver’s 
license does not constitute a violation of N.J.S.A. 39:3-40; 
the costs that flow from a violation of 39:3-10(a) should 
be distinguished from a fine imposed after a violation of 
39:3-40, which is penal, and defendant’s conviction is 


reversed. Law Division; State v.Somma ............. 515 
DO ETN re oe ca acc sgipine'e 4 9.00 06:08 1094 
MUNICIPAL LAND USE 


Under N.J.S.A. 40:55D-17(a) and (d) the city council 
did not have jurisdiction to hear the appeal from the 
board of adjustment’s grant of site plan approval, and 
jurisdiction could not be supplied by consent or by a 
party’s failure to object; the appeal to the Law Division 
from the city council’s affirmance is dismissed. Law 
Division; Linden Merchants Ass’n v. Linden City Council 
et al 119 


A special reason was established here for using de- 
fendant’s property to store new cars (a use comparable to 
the former owner’s discontinued non-conforming use as a 
bus garage); renovation of the dilapidated building will 


Cee ee ee eee eee eee HHE HEHE HHH HHH EHH HE EEEE 
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MUNICIPAL LAND USE—Cont’d 


protect the public safety and prevent the property, 
otherwise unusable, from remaining an unoccupied 
eyesore and the Law Division correctly affirmed the 
variance. Appellate Division; New Hope Baptist Church 
et al v. Sommerhalter et al 365 


eee eee eer eseseseeseseseseses 


The trial court’s ruling that a variance would be 
needed to bar a curb cut on a main business street is 
incorrect, and its deletion of that bar in the conditional 
site-plan approval granted plaintiff for a convenience 
food store is reversed; because of the planning board’s 
apparently well-founded apprehension of traffic problems, 
this matter is remanded for it to consider exercisinz its 
power under N.J.S.A. 40:55D-51(b) to grant an exception 
to the ordinance that would require a curb cut and 
driveway. Appellate Division; Sheston Oil Co., Inc. v. 
PR EES, 5 o.oo S9¥0 5 6 GND Sde' kc daiva'ns dovedes 511 


To provide a special reason for a (d) variance if the use 
is other than one inherently promoting the general 
welfare, the required showing is dual: a use promoting 
the public health, saftey or welfare and particular suita- 
bility for the proposed site; the special reasons advanced 
by the board of adjustment are inadequate as a matter of 
law and, even if economic hardship were available as a 
special reason for a use variance, this applicant should 
be barred because its economic hardship was self-induced. 
— Division; Henningsen et al v. Randolph Tp. et 

280 


Ce 


Contrary to the Law Division holding in Baptist Home 
of South Jersey v. Riverton, N.J.S.A. 40:55D-70 requires 
an applicant for a use variance to establish special 
reasons and to establish the negative criteria, which are 
independent and separate requirements of proof that are 
not to be integrated into some kind of balancing test; the 
board of adjustment’s determination that plaintiff, who 
wants to build a four-story, 180-bed nursing home in a 
single-family residential zone, failed to satisfy the nega- 
tive criteria should not have been rejected here in the 
trial court’s reversal of the boards’s denial and since 
variances to allow nonconforming uses should be granted 
only with great caution, its finding of impairment to the 
zoning plan, supported by credible evidence in the record, 
required a dismissal of plaintiff's complaint. Appellate 
Division; Lazovitz v. Berkely Hts. Bd of Adjustments 
292 


If the governing body intended to vest discretion in the 
planning board to approve or disapprove a particular use 
within a district (here, a convenience food store in a 
commercial district) it could do so only by classifying it 
a conditional use, and enacting clear and ascertainable 
standards to guide the exercise of the planning board’s 
discretion; otherwise, the power to exclude a catergory of 
uses based on traffic considerations remains an incident. 
of the zoning power exercisable only by the governing 
body, and the planning board was without authority 
here to deny plaintiff site-plan approval. Supreme Court; 
PRB Enterprises Inc. v. South Brunswick Planning Bd. 

99 


ry 


CC 


An adjoining property owner’s offer to purchase prop- 
erty for fair market value does not prevent a planning 
board from finding that the “positive criteria” (a strict 
application of the zoning requirements would result in 
“peculiar and exceptional difficulties’”’) have been met 
since such an offer authorizes, but does not require, the 
denial of a hardship variance; the board’s grant of bulk 
variances here, where an old house on an undersized lot 
in a commercial zone is being turned into an office, is 
affirmed. 

—A conditional variance is strong medicine, subordinat- 
ing an owner’s use of property to another’s desire to 
purchase it, and recognition has been limited to vacant, 
undersized residential land that requires a variance 
before the property is useable; to date, the Supreme 
Court has not recognized a conditional variance where 
the property is a developed commercial lot, and requiring 
a homeowner to sell to an adjoining owner as a condition 
of a grant of a hardship variance would generally seem 
to be unwarranted. Supreme Court; Davis Enterprises v. 
I 6 ns oa sate 15549 ona Caanee casa eansantt ees 733 


Under Hills Dev. Co. v. Bernards Tp., courts are to let 
pre-Fair Housing Act exclusionary zoning cases go to the 
Council on Affordable Housing without imposing costs 
at this time, even if there may be reason to believe that 
the municipality has been recalcitrant and obstructive. 
Appellate Division; Trieste, Inc., II et al. v. Gloucester Tp. 

+ SAE RIE Pe Ope I DS DEIN Raa ve 701 


A tie vote of a municipal governing body hearing an 
appeal under N.J.S.A. 40:55D-17a from the granting of a 
variance by a board of adjustment under 40:55D-17d 
results in a reversal. Appellate Division; Comm. for a 
Rickel Alternative v. Linden et al.................... 597 


The structural requirement of an on-site garage space 
for a car in this single-family zone is a valid exercise of 
the zoning power. Supreme Court; Zilinsky v. Verona 
pO RE A re eran | ere 637 


As of the 1984 amendment, the test that must be 
applied in a judicial review of an action by a board of 
adjustment pursuant to N.J.S.A. 40:55D-70(b) is whether 
it was arbitrary, capricious or unreasonable; defendant’s 
interpretation of the zoning ordinance here (that a home 
for six unrelated senior citzens is a permitted one-family 
use, not a proscribed rooming house) was based on 
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substantial credible evidence and must be deemed valid. 
Law Division; Alston et al v. Englewood Bd. of Adjust- 
TETOMEG SIE OUR cS cle Bakes Gt ss Ce oSs-ak yee sere an we UeaIec eS 924 


Municipalities may preserve historic districts and 
landmarks, but only as authorized by the MLUL,; since 
defendant’s ordinance confers powers on its Landmarks 
Commission not authorized by the enabling act, it is 
invalid. Appellate Division; Estate of Katherine K. 
Neuberger, Deceased, v. Middletown St | ANE 921 


The propriety of the township’s prohibition against 
soil removal can only be resolved by a factual determi- 
nation of whether conditions in the township justify the 
ordinance amendment, and the matter is remanded to 
the Law Division. Appellate Division; Mc Neill v. Plum- 


as sheet wekiexne desk avbeseess es saax 1053 
Soe CIV PYGCOAULE hich ccc econ sc ccecscdececcees 241 
MUNICIPAL COURTS 

SSS TIIBOCLV OEY, oo alate 6c: heals kee 4 Se hiove.wne'd Sin oie. bate sige 225 
MUNICIPAL AUTHORITIES 

See Employment Contracts.................0eeeeee 920 
MUNICIPALITIES 


Taxes. Here, where the tax assessor raised the property 
assessments in question based solely on recent sales 
data and did not offer any special reason why she 
needed assistance in defending them, it is not necessary 
to consider whether a governing body must provide 
assistance to an assessor in making and defending 
particularly complex assessments. Appellate Division; 
Jeffers et al v. Jersey City et al ...................05- 510 


Politics. The appointments of a large number of people 
to various municipal positions were lawfully made by 
the outgoing mayor and council, and to set aside legaily 
authorized appointments on the basis of the improper 
partisan political motives alleged by the incoming mayor 
would enmesh the courts in factional controversy; if the 
appointing authority of ‘‘lame duck” officials is to be 
curtailed, the Legislature is the proper forum. Law 
Division; Cucci et al v. Introcaso et al.............. 974 


N.J.S.A. 40:69A-43(b) unambiguously provides that a 
department head holds over “until the appointment and 
qualification of his successor’’ and thus there is no 
vacancy in the department of law here, where the council 
voted against confirming the mayor’s nomination of the 
incumbent director to a new term; the statute does not 
require the mayor to continue submitting names to the 
council until concurrence is reached. Appellate Division; 
Monroe Tp. Council et al v. Garibaldi et al .......... 1012 


State Constitution. The ordinance requiring all gas 
stations and convenience stores in the township to close 
between midnight and six a.m. violates the New Jersey 
Constitution because it is overbroad; the evidence estab- 
lished that factors that affect an establishment’s vulner- 
ability to robbery can be regulated to meet the public 
need. Chancery Division; The Southland Corporation v. 


SN sca s'0'n'0'8'5.5 Cvlewabreehsdbhu co oeiadeis 1136 
ES SEE PEE ELE EL TA PE Pee POETS 412 
NEGLIGENCE 


Water companies. The longstanding, judicially-created 
New Jersey rule of Reimann that immunized private 
water companies from liability for negligence in failing 
to provide water pressure to fire hydrants of sufficient 
force to extinguish a fire is eliminated; as to these cases 
(and prospectively) water companies are no longer im- 
mune from such liability, but only to the extent that 
such claims are insured or underinsured—to the extent 
that such claims are insured and thereby assigned to the 
fire insurance carrier, those subrogation claims are (for 
now) unenforceable against the water company. Supreme 
Court; Weinberg et al v. Dinger et al, etc. ........... 848 


Workers’ compensation. Because defense counsel’s 
intentional reference to workers’ compensation served no 
legitimate purpose, and the trial judge’s instructions 
were inadequate to confront the inherent prejudice of 
exposing such information to the jury, the judgment 
awarding plaintiff only $1000 for injuries he suffered in 
a car accident is reversed; remanded for a new trial. 


Appellate Division; Joy v. Barget .................... 857 
See Alcoholic Beverages...............eeceeeeeees 1091 
See Landlord and Tenant ...............-.eeeeee- 644 

NO FAULT 


Defendant insurance company’s attempt to add a 
notion of ownership to the phrase ‘‘to other persons 
sustaining bodily injury while occupying the automobile 
of the named insured” in N.J.S.A. 39:6A-4 is unwarranted, 
and the injured passenger in an uninsured car, tempor- 
arily being driven but not owned by defendant’s insured, 
may recover PIP benefits from defendant. Appellate 
Division; Sotomayor et al v. Vasquez et al 116 


Since N.J.S.A. 39:6A-4.2, by clear legislative language, 
was inoperative until the day after the accident in which 
the receiver of PIP benefits was injured, the trial court’s 
ruling that it had no effect here on 39:6A-11, pursuant to 
which both insurers are required to share the benefits 
paid on an equitable pro rata basis, is affirmed. Appellate 
Division; Colonial Penn Ins. Co. v. Allstate Ins. Co. .. 509 


N.J.S.A. 39:6A-4 is to be liberally construed and, in 
determining whether PIP coverage will be allowed, 








“accident” is not limited to a mishap resulting from or 
involving a car (Kendall is disagreed with); the focus 
must be on the car’s role in the accident, and there was a 
sufficient nexus between decedent’s fatal heart attack 
and the car he was driving at the time to provide coverage 
to his widow. Law Division; Schomber v. Prudential Ins. 
(C1 ae ANE iA tin 9 2 5 RE oo AD pi GM are tol ea Rie 242 


Plaintiff was not “occupying” the New York car (whose 
policy does not afford him PIP coverage) in which he 
had been a passenger while it was in a minor collision 
and from which he had alighted, to examine the damage, 
when he was struck by the New Jersey car insured by 
defendant, although he was “using” it (the result of 
Newcomb is subscribed to but its reasoning is disap- 
proved); since the definition of ‘“‘pedestrian” does not 
exclude a person who is “using” a vechicle, plaintiff did 
not thereby lose his status as a pedestrian and is entitled 
to PIP benefits from defendant. Appellate Division; 
Clyburn v. Liberty Mutual Ins. et al 598 


An insured is not entitled to income-continuation 
benefits unless there is objective medical proof that his 
termination of employment was because bodily injury 
resulting from a car accident rendered him incapable of 
doing his work; although the pain and discomfort plaintiff 
suffered was a substantial factor in his taking early 
retirement, he had resumed work for several months 
afte: the car accident, and he is thus not eligible for 
income-continuation benefits. Appellate Division; Zoller 


v. Transamerica Ins. Co. et al ...............-20000- 1052 
NOTES 

MOO NOCD OL UAW ooo. caine csivesbelesecewsesescces 1088 
NURSING HOMES 

See Administrative Procedure ..................006- 970 
PAROLE 


The due process procedure followed by the parole 
board in determining whether defendant, sentenced 
when the Parole Act of 1948 was in effect, would receive 
a full-step or a half-step reduction in his eligibility date, 
pursuant to the Parole Act of 1979, was exactly that set 
forth in N.J. Parole Bd. v. Byrne, and defendant’s dispute 
with the prosecutors’ written objection to a full-step 
reduction over the details of his last offense (whether he 
was actually in the bank with his confederates during 
the armed robbery) is not a basis for an appeal from 
being allowed only a half-step reduction. Appellate 


Division; Tyehimba v. N.J. State Parole Bd. ......... 281 
PARAPROFESSIONALS 

See AORNOYS PES co. obo. cekcde Docc desdaceeees 15 
PATERNITY 


HLA tests (when properly performed) are admissible 
but not conclusive evidence of nonpaternity, and receipt 
into evidence of a result that excludes paternity does not 
relieve a factfinder of the duty to consider all other 
pertinent evidence as well; moreover, the admissiblity of 
a particular test result requires proof that the test was 
properly performed and, since there was no evidence that 
would satisfy the Matulewicz criteria of trustworthiness 
here (where the mother whose ADC grant has been 
reduced for ‘“‘withholdng the identity of her child’s 
father” maintains that he is the man assertedly elimi- 
nated by an HLA test) there must be a new hearing. 
Appellate Division; R.K. v. Department of Human Services 


PEA RE A re eet 855 
PENALTIES 
See Environmental Protection ....................: 325 
See Environmental Protection ..................66- 971 
See Interest on Judgments ..................ce000- 226 
PHARMACISTS 


Subpoenas. A subpoena duces tecum is a separate 
statutory tool which must stand or fall on its own merits 
and is not invalidated by an allegedly faulty effort to 
obtain the documents under a separate procedure; the 
Pharmacy Board could have subpoenaed the pharmacist’s 
records under N.J.S.A. 45:1-18 without having first asked 
for them under 45:14-15 (which requires that copies be 
left with the pharmacist), and the subpoena should not 
have been quashed. Appellate Division; Greenblatt v. 


Dal, PRRMUIOW MAE coon ce aa ain wipia'ae ose setae 04 5 0's 367 
PHYSICIANS’ PRIVILEGE 

PIII «on 0's dc cere vo doc cdaseaenash ba’ 200 
PINELANDS 


By permitting a forest area to be designated as a 
municipal reserve area within a rural development area, 
which is not permitted by the comprehensive management 
plan, the Pinelands Commission amended the CMP 
without following the required procedures; its certification 
of the township’s master plan and land use ordinance is 
therefore reversed. Appellate Division; In re Berkeley Ps 


Cee eee eee reese eeeeeeeseeeseeeeeeeee 


PLEA BARGINS 


Kovack is not applicable here, since defendant’s sen-: 
tence to Avenel as a compulsive sex offender, instead of 
to State Prison as he wished, does not involve the loss of 
any parole opportunities; his motion to withdraw his 
plea of guilty to sexual assault is denied. Appellate 
Division; State v. Howard 282 
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POLICE 


Public Employment. Nothing in Atlantic Highlands or 
Irvington PBA should be read as establishing a per se 
rule of exclusion for police-scheduling issues, since the 
differing facts of each case should determine whether a 
disputed subject is mandatorily negotiable; in those 
cases, the statutorily prescribed balance between the 
managerial prerogative to determine policy and the 
‘interests of the public employees in the terms and condi- 
tions of their employment (as articulated by the Supreme 
Court in Local 195 and Paterson Police) was properly 
struck in favor of the government employer, but PERC’s 
conclusion that no significant managerial prerogative in 
this case counter-balances the direct and intimate effect 
of work schedules on employees is supported by sufficient 
credible evidence and will not be interfered with. Appel- 


late Division; In re Mt. Laurel Tp. ................... 701 
NE PUI 55 Sc avve Sa ssapaiseiedesees daagean 975 
POLICE OFFICERS 


It was only by virtue of the stipulation by plaintiff 
that no “emergency” existed in the borough that the 
result here must be the same as Hoboken Local 2, defeat- 
ing his claim for additional compensation; otherwise, he 
could have attempted to prove that the extra, uncompen- 
sated hours he had to be on call required a declaration of 
emergency pursuant to N.J.S.A. 40A:14-134. Appellate 


Division; Perry v. Swedesboro .................0e000 598 
ND co ewan xn eth ds vven cers cok s¥ban nee FASAPA 412 
POLITICS 
See Municipalities ...............cceeccceeeceeeees 974 
POLYGRAPHS 


Defendant, whose polygraph test administered by an 
expert employed by the Public Defender’s Office indicated 
that he had not been involved in the first-degree robbery 
with which he is charged, cannot have the contrary 
result that was reached by the State’s expert ruled 
inadmissible here, where he and his attorney had re- 
quested the State to administer a test and he knowingly 
signed a reciprocal stipulation; introducing the results of 
his prior test or the testimony of his expert would be 
contrary to that stipulation, and his motion is denied. 
Law Division; State v. McMahon .................... 204 


Where, as here, an express stipulation that no poly- 
graph examination other than the one the State admins- 
ters be admissible (unless covered by a separate stipula- 
tion agreement) is written in language that is clear, 
unambiguous, and equally binding on the defendant and 
the State, defendant may not introduce the results of an 
unstipulated exam at trial; if he had wished to obtain an 
expert to conduct a subsequent exam, he could have 
bargained for that in his stipulation. Appellate Division; 
NS 25 ne evans dha shoe dase beaieebas 856 


PRE-EMPTION 

Products Liability. The trial court’s dismissal of plaintiff's 
failure-to-warn products-liability suit against the maker 
of a railroad tank car on the ground that that issue has 
been pre-empted by the Federal Railway Safety Act is 
affirmed. Appellate Division; Andre v. Union Tank Car 


Ril: SRR a OES Re a ey ye 1133 
PREJUDGMENT INTEREST 

See Charitable Hospitals ..................cceeeecees 369 
RE ASE ORO, Se eT eS 265 
PRISONERS 


Tort Claims Act. Under N.J.S.A. 59:5-3, for purposes of 
the claims notification requirements and the two-year 
statute of limitation, plaintiff's claim for having allegedly 
been beaten while incarcerated in the county jail accrued 
upon his release December 30, 1980; his later incarceration 
in State Prison on October 21, 1981 was a subsequent 
disability that provides no cause to depart from the plain 
language of the statute, and the dismissal of his claim, 
filed May 8, 1984, as untimely is affirmed.. Appellate 
Division; Ciccolello v. Middlesex Bd. of Freeholders et al 

Ce eae an sede ae Sea e FES VEERO WAR Oo AK LORS 156 

I ce c's nak a a o5o 0 ee 64 CR KL AOR ERS 1130 


PRODUCTS LIABILITY 


Manufacturers of defective products must be given an 
opportunity to cure the defects; since this was not a 
Johnson situation where the manufacturer relied on the 
employer to install guards on the machine that injured 
the employee but a situation where (defendant alleges) it 
was told that the guards it offered postsale were not 
required because the machine was no longer in use, 
plaintiff's motion to prevent defendant from offering 
such proofs, which go to the issue of proximate cause, is 
denied. Law Division; Lopez v. The Entwistle Co. et al 

Se aks dem same vo a CPRUMEG C4 ac aeeaneee «cin ieee 205 


PROOF OF MAILING 

Tort Claims Act. The actual date of mailing of a certi- 
fied-mail notice of claim is controlling under the Tort 
Claims Act; if plaintiff’s notice of claim, which was 
received by defendant beyond the 90-days period of 
N.J.S.A. 59:8-8a, is found to have been “mailed or depos- 
ited” certified-mail in a mail box or at a post office with 
sufficient postage within the 90-day period, it was timely. 
Appellate Division; Guzman v. Perth Amboy........ 324 


PSYCHOLOGISTS’ PRIVILEGE 
When the victim’s psychologist invoked the psycholo- 





gist-patient privilege in defendant’s trial for aggravated 
assault, the judge should have reviewed the report in 
camera (see Arena uv. Saphier) to determine whether any 
part of it was discoverable, and the matter is remanded 
for him to determine whether the lack of discovery may 
have materially affected the guilty verdict. 

—Attorneys. Procedure. Defendant’s dilemma in having 
to choose between testifying or not testifying based on 
the conflicting advice of his two attorneys stemmed from 
his choice to be represented by separate counsel in these 
consolidated indictments; the advice of each attorney 
should have taken into account the totality of the charges. 
Appellate Division; State v. McBride.................. 78 


PTI 


Guideline 8 clearly contemplates, at a minimum, the 
granting of oral argument on an appeal from a pre-trial 
intervention rejection when it is requested by either the 
prosecutor or defense and this matter, decided without 
the oral argument requested by defendant, is remanded; 
the reasons supporting the decision of the Law Division 
are to be set forth in full pursuant to R. 3:29. Appellate 
Division; State v. Vazquez............cc cece ceceeeeee 324 


Welfare. The rule that an applicant for pretrial inter- 
vention is not required to admit guilt is violated by a 
rejection based on a refusal to admit guilt to a third 
party, and the automatic rejection of applicants charged 
with welfare fraud where, as here, the welfare board does 
not consent is arbitrary and a manifest abuse of discre- 
tion; remanded for acceptance of defendants’ applications 
unless a second rejection is based on other reasons 
properly weighed. Law Division; State v. Catlin ..... 10385 


PUBLIC DEFENDER 


The Office of the Public Defender is a separate State 
agency, to which the Legislature has delegated the 
exclusive authority to determine whether a defendant 
who has been indicted is eligible for its representation, 
and the Law Division does not have the authority to 
determine that defendant is indigent and to order the 
Public Defender to represent him; if a rejected applicant 
wishes to contest the rejection, he should file an appeal 
with the Appellate Division. Appellate Division; State v. 


TSIEN Racal ls ee eee og OEE 6 OS CIO 203 
PUBLIC EMPLOYMENT 
ODT SE RE I a RS a 701 


PUBLIC UTILITIES 

An operator of gas-transmission facilities may adopt 
safety standards higher than that of the U.S. Dept. of 
Transportation, and respondent could compel the owners 
of an apartment complex, who wanted to convert to 
individually metered units, to install lines that met more 
restrictive safety standards than the regulation promul- 
gated pursuant to the Natural Gas Pipeline Safety Act of 
1968. Appellate Division; Village of Pine Run v. South 
OPROY (GOB CO CE GE 55.5 66 o 5c agin 6 c:civ'e 0.0.0 0 0s'00 sive esiovele's 703 


A scavenger’s records are not privileged, and the 
Solid-Waste Utility Control Act does not require a pending 
or contemplated investigation for the Board of Public 
Utilities to compel a solid-waste utility to produce docu- 
ments; the BPU’s order directing appellants to submit 
their lists of customers is affirmed, although the BPU 
must provide adequate safeguards against public disclo- 
sure. Supreme Court; In re the Request for Solid-Waste 


no ccs iscacececcccesvececn 851 
See Environmental Protection ....................- 466 
REAL PROPERTY 
Labash is «ontrary to the otherwise consistently-applied 


rule of Doctorman, which held that even a delay of 30 
minutes was fatal where (as here) time for performance 
was of the essence of a contract for the sale of real 
estate; the trial court properly upheld the sellers’ termi- 
nation of this contract after the buyer had failed to 
appear (for the second time) at the time and place agreed 
on for closing, offering only to close “later that day.” 
Appellate Division; Gorrie v. Winters ................ 326 


RECEIVING 
ae at PINTER ooo oie Sass bis.c cwdeoccccecvece 921 


RENT CONTROL 


The provision in the rent-leveling ordinance requiring 
60 days’ notice of an increase in rent (which advances 
the legislative policy by giving the tenant a longer 
period to consider the proposed increase and to find 
alternative housing) is not pre-empted by the Anti-Evic- 
tion Act. Appellate Division; Harrison Assoc. v. Franklin 
eT OS SA a ae a 511 


A rate of return on value or investment is not constitu- 
tionally mandated, and the operating ratio formula is a 
rational method of gauging confiscation; the 60 percent- 
-40 percent ratio in this ordinance is not, on this record, 
unconstitutional and, since their operating expenses are 
well below the confiscatory threshold, plaintiffs were not 
entitled to a hardship increase. Appellate Division; 
Parks et al v. Tenants Ass’n of Holly Hill Mobilehome 
POND ONE Oe era ma mala gu neh Coons Canes 202 


A tax reduction that results nonetheless in increased 
taxes relative to the prior year should not result in a 
rebate to tenants in the absence of evidence that rental 
rates reflected the overassessment. Supreme Court; 
Crescent Park Tenants et al v. Crescent Park Associates 

Poe PERS POE Un AC ERAN Ee Eireann 1009 
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RES IPSA LOQUITUR 


The court correctly charged the princples of res ipsa 
loquitur here, where a 17-month-old infant fell out of his 
crib while in the exclusive care and control of defendant 
hospital. 

Damages. There was no evidence to support instructions 
as to the infant’s life expectancy or to support a finding 
of permanent injury here, where plaintiffs conceded that 
the infant suffered no neurological deficit as a result of 
his linear skull fracture and the parties’ experts disagreed 
as to the cause of his behavior disorder; submitting 
speculative permanent injuries to the jury was clearly 
capable of producing the inordinately high verdict of 
$400,000, and the matter is remanded for a new trial as 
to damages. Appellate Division; Tierney v. St. Michael’s 


MURRUNISING CIRO INN sok So 4 cc ebb cate wa ccsacaceceees 281 
RES JUDICATA 

CES hg 1 RS 704 
RESPONDEAT SUPERIOR 


The sexual relationship between therapist and patient 
that is the basis for the patient’s suit against the therapist 
and his employer was not the kind of conduct he was 
employed to perform, it went far beyond authorized time 
and space limits, and (although the therapist maintains 
that it was a bona fide part of therapy) it was too little 
actuated by a purpose to serve the master; therefore, it 
does not fall within the scope of employment so as to 
subject the employer to respondeat superior liability. 
Law Division; Cosgrove v. Lawrence et al............ 411 

Tort Claims Act. The trial court correctly granted 
partial summary judgment to the public-entity employers 
of a therapist who had improperly engaged in sexual 
relations with his client, since that was not the kind of 
conduct he was employed to perform; in the absence of a 
prima facie showing of vicarious liability, the issue of 
immunity under the Tort Claims Act for “willful mis- 
conduct” of a public employee need not be reached. 
Appellate Division; Cosgrove v. Lawrence et al....... 920 


RESTRICTIVE COVENANTS 


Although the management-consulting business is a 
personalized service giving rise to an interest in the 
commercial public to choose among competing providers, 
it is not like the relationship between attorney and 
client, doctor and patient or accountant and client, and 
the commercial standard in Soiari controls the two-year 
anti-competition agreement here (which was found to be 
reasonable as between the parties); it was not unreason- 
ably injurious to the public or against the public policy 
of New Jersey, and judgment should be entered for 
plaintiff. Appellate Division; A.T. Hudson & Co., Inc. v. 
TIO OVGUEU BT 550.550 a6 0 yee Sh 5S CUE ee ev a viele See oeks 640 


RIGHT TO COUNSEL 


Under the New Jersey Constitution, using the U.S. 
Court’s Strickland-Cronic test, a criminal defendant is 
entitled to the assistance of reasonably competent counsel; 
if counsel’s peformance has been so deficient as to create 
a reasonable probability that those deficiencies materially 
contributed to the defendant’s conviction, the constitu- 
tional right has been violated. 

—The focus must be on whether counsel was adequately 
prepared, not on whether with defendant’s help he could 
or should have been; the fact that defendant (but not his 
counsel) had ample time to identify witnesses who could 
assist in his defense is irrelevant to whether his counsel 
provided effective assistance, but those witnesses have 
never been identified or their potential testimony des- 
cribed, and such purely speculative deficiencies are 
insufficient to justify reversal. 

—The obstacles facing defendant’s attorney (who de- 
fendant does not deny performed as well as he could 
under the circumstances) when the trial court denied his 
motion for a continuance, to enable his to prepare, are 
insufficient to warrant a Cronic presumption of prejudice; 
since it is difficult to determine from the record whether 
there is a reasonable probability that defendant would 
not have been convicted of aggravated assault if his 
counsel had known of the complaining officer’s testimony 
at the probable-cause hearing that defendant did not 
strike him, and had used it to impeach his trial testimony, 
the matter is remanded to the trial court for resolution. 
Supreme Court; State v. Fritz...............ccccccees 305 


Given defendant’s claim that, although employed, he 
could not afford counsel, trial on the two driving while 
suspended charges should not have proceeded without 
counsel merely because defendant did not respond to the 
initial municipal notice reflecting rights to appointed 
counsel, and the convictions must be reversed (but not 
dismissed); if the trial court determines that he is indigent 
counsel shall be assigned and, if not indigent but deter- 
mined to proceed without counsel, the court shall conduct 
a comprehensive inquiry and painstakingly caution him 
consistent with Guerin and Abbondanzo. Appellate 


at)” NERS a a eR Ee eR 156 
a a ee 973 
SBA 
NN Sn ir oe 1088 
SEARCH AND SEIZURE 


A reviewing court must evaluate the totality of the 
circumstances surrounding a particular police-citizen 
encounter, balancing the State’s interest in law enforce- 
ment against the individual’s right to be protected from 
unwarranted and/or overbearing police intrusions; here, 


Page Ten 


SEARCH AND SEIZURE—Cont’d 


the credibility of the person who reported that two men 
were “hanging around” a closed gas station and the 
uncommon sight of two men on bicycles at midnight, 
three blocks from the station, were sufficient for an 
objective police officer to have a “particularized suspicion” 
that defendant and his companion might have been 
engaged in criminal activity and justified his unintru- 
sively stopping and questioning them, when they talked 
themselves into being arrested for theft, and the bicycles 
seized should not have been suppressed. Supreme Court; 
State v. Davis 


Here, where an addict, admitting his own criminal 
conduct in buying cocaine, turned his supplier in to the 
police in the hope of breaking his habit, and his detailed 
information was checked out to the extent possible, there 
was sufficient probable cause for the issuance of the 
search warrant, exclusive of the police officer’s erroneous 
testimony in support of the emergent application that 
there had been two rather than only one informant, and 
no hearing under Franks or Howery was required; the 
denial of the motion to suppress the cocaine seized in 
defendant’s apartment is affirmed. Appellate Division; 
State v. Goldberg 


The Gates test for determining probable cause is more 
practical and sensible than the two-prong test of Aguilar 
and Spinelli; here, although none of the individual 
assertions in the affidavits in support of the search 
warrant were corroborated, in the “totality of the cir- 
cumstances” the multiple accounts of defendant’s criminal 
activity had sufficient detail to bolster their authenticity 
and to create a mosaic of sufficient probable cause, 
giving the issuing judge substantial basis for concluding 
that probable cause existed, and the motion to suppress 
the CDS seized under the warrant was properly denied. 
Appellate Division; State v. Barron 23 


The New Jersey Constitution proves broader protection 
against the warrantless seizure of telephone toll records 
than the Fourth Amendment, and gambling documents 
seized at the execution of a search warrant issued in 
reliance on telephone toll records of calls defendants 
made while registered at a hotel in Atlantic City, which 
had been obtained without judicial warrant by the FBI 
and turned over to the State Police, are suppressed. Law 
Division; State v. Mollica et al 


Although the police officer testified that drug activity 
often occurs when there is one person in a parked car 
and two outside it in a high-crime area (buyer, seller and 
lookout), he testified to no furtive movements or any 
other circumstances that courts have found to be a 
sufficient articulated basis for stopping a citizen and 
inquiring further; since there was no particularized 

suspicion to justify stopping defendant’s car, the heroin 
discovered after the investigative detention must be 
suppressed. Appellate division; State v. Kuhn 


As in Hayden and Quaries, this case involved probable 
cause for police officers to believe that a firearm had 
been cached by someone suspected of having used it 
unlawfully, and the seizure of the shotgun hidden by 
defendant in an unlocked motel shed, which was entered 
without a warrant or the owner’s permission, was justified 
by the exigencies of the safety of the police and public; 
the denial of defendant’s motion to suppress is affirmed. 
Appellate Division; State v. Wright 


The “totality of the circumstances” standard, analogous 
to that set forth by the U.S. Supreme Court in Gates, will 
be applied to test the validity of search warrants under 
the probable-cause mandate of the New Jersey Constitu- 
tion; read together, the vague allegations of the informant 
and of the police officers in this case did not provide the 
issuing judge with sufficient facts on which to base an 
independent determination as to the existence of probable 
cause, and the CDS seized was properly suppressed. 


—The “good faith” exception to the exclusionary rule 
adopted by the U.S. Supreme Court in Leon (evidence 
seized pursuant to a warrant issued without probable 
cause need not be excluded if the police officer relied in 
objective good faith on the deficient warrant in gathering 
that evidence) would undermine the standard of probable 
cause mandated by the New Jersey Constitution and 
disrupt the highly effective procedures employed by New 
Jersey’s criminal justice system to accommodate that 
constitutional guarantee without impairing law enforce- 
ment, and it will not be recognized in New Jersey. 
Supreme Court; State v. Novembrino 


Although the driver had standing to test the search of 
the car and the seizure of the cocaine, the apparent joint 
or superior control over the car exercised by the passenger 
(who said it belonged to his ex-wife and that he had her 
permission to use it) authorized him to permit the search 
without the driver’s consent and even over his objection. 
—The search that may be conducted pursuant to a 
consent to “‘a complete search” of a car is akin to the 
search permitted upon a valid warrant, and the area 
behind the door panels, where the cocaine was found, is 
not sacrosanct (although the State may be responsible 
for any damage to the panels). 


—So long as there is a voluntary relinquishment of a 
known right, there is no reason why a competent indi- 
vidual cannot consent to a search outside his presence, 
and this matter is remanded for a determination whether 
defendant implicitly or explicitly waived his right to 
revoke his consent at any time when he agreed that the 





search of the car be conducted while he waited in a 
holding cell. Appellate Division; State v. Santana et al 


The minimal intrusion into the juvenile’s right of 
privacy before his arrest was warranted here by the 
probable cause that existed for an arrest based on: the 
tip from a reliable informant that the juvenile was 
involved in narcotics activity, his furtive actions, and 
the nature of the container in his pocket that the police 
searched (a small leather pouch known by the police to 
be commonly used for packaging CDS); the order of the 
search and arrest is not dispositive, and the trial court 
should not have suppressed the cocaine and marijuana 
found in the pouch. Appellate Division; State ex rel A.R. 


SELF-INCRIMINATION 


See Casinos 
See Civil Procedure 
See Evidence 


SENTENCING 


Consecutive sentences may be appropriate to protect 
society from those unlikely, like defendant (a repetitive 
sex offender), to be rehabilitated; State v. Yarbough does 
not trammel all consecutive sentences, and the judge 
correctly considered the separate and dissimilar nature 
of the offenses of burglary and sexual contact, and the 
relevant aggravating factors and the lack of any mit- 
igating factors in imposing the consective sentences 
here. Appellate Division; State v. Mosch 


The negotiated recommendation of a downgrade from 
second-degree to third-degree sexual assault for purposes 
of sentencing does not prevent the State’s appeal from 
the probationary sentence here, where it had not recom- 
mended a sentence or waived its right to take a position 


9 | or to appeal. 


—Defendant remains convicted of a second-degree crime 
when sentenced as a third-degree offender under N.J.S.A. 
2C:44-1f(2); assuming that the presumption of imprison- 
ment is satisfied by a probationary sentence with a 
custodial term, any probationary sentence would be 
inadequate in this case and a custodial sentence must be 
imposed, consistent with the downgrade, to Avenel or 
the general prison population. Appellate Division; State 
v. Partusch 


There is a fatal inconsistency to the judge’s downgrad- 
ing the second-degree aggravated assault, to which 
defendant pleaded guilty, to a third-degree offense for 
the purpose of sentencing (which requires that the mit- 
igating factors substantially outweigh the aggravating 
factors) and then imposing a parole ineligibility term of 
half of the five-year custodial sentence (which requires 
that the aggravating factors substantially outweigh the 
mitigating factors); the preponderance of aggravating 
factors should have precluded a downgrade, and the 
sentence is vacated. Appellate Division; State v. Nemeth 


N.J.S.A. 2C:43-6c and 2C:44-4b, which govern this 
appeal from a mandatory extended term under the Graves 


‘Act, refer only to chronologically sequential convictions 


for crimes involving firearms (Lightfoot is disagreed 
with); here, where both offenses occured prior to a con- 
viction for either, and defendant pleaded guilty to the 
second before being convicted by a jury of the first, his 
sentence for the first is affirmed. Appellate Division; 
State v. Hawks 


The persistent-offender criteria do not require offenses 
to have occurred or judgments to have been entered prior 
to the offense then before the court for sentencing and, 
provided that the other criteria in N.J.S.A. 2C:44-33a are 
satisfied, the trial court can consider any ‘“‘judgment” 
entered prior to sentencing provided there is no pending 
appeal or right of direct appeal; however, the court must 
state why, in imposing an extended term, it considered 
offenses occurring or judgments entered after the date of 
the offense before it. Appellate Division; State v. Man- 


Although N.J.S.A. 2C:43-6c does not contain language 

similar to 6b regarding findings that must be made to 
impose a discretionary parole-ineligibility term, the 
sentencing judge correctly stated his findings here, in 
imposing a maximum period of parole ineligibility, that 
the aggravating factors outweighed the mitigating factors; 
State v. Martin is not to the contrary. 
—The suggestion that the factor that requires a legisla- 
tively mandated parole-ineligibility term cannot be 
considered as a basis for increasing the specific term 
sentence and ineligibility based thereon is rejected (in 
this case, the use or possession of a firearm is neither an 
element of the offense nor a basis for the degree of 
crime). Appellate Division; State v. Reed 


The crime controls which presumption will govern a 
sentence, and the presumption of incarceration applies to 
defendant, who pleaded guilty to a second-degree crime, 
not withstanding the term of his plea bargain that he be 
sentenced as a third-degree offender. 


—A split sentence (a term of imprisonment in a county 
jail as a condition of probation) is invalid where the 
defendant has committed a first- or second-degree crime 
except where the presumption of imprisonment (in a 
state correctional facility) has been overcome; Jones is 
rejected, and this matter is remanded for resentencing. 
Supreme Court; State v. O’Connor 
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When dealing with a first offender where the aggravating 
factors (here, general deterrence) qualitatively justify 
overcoming the presumption against imprisonment for a 
third-degree or less serious offense but the mitigating 
factors are substantial, the sentencing court must consider 
a probationary sentence with a custodial aspect; here, 
where a volunteer fireman burned down an abandoned 
building, whatever custodial sentence is imposed should: 
be one of several meaningful conditions of probation 
(community service, restitution, alcohol counseling) and 
fixed in such a way that, throv~h work release or hours 
of service, defendant can conti to support his family. 
Appellate Division; State v. Ga 698 


This sentence of two years’ imprisonment for a conviction 
of a third-degree crime is illegal under the Code because, 
if the presumption of non-incarceration for a first offender 
has been overcome, the sentence must fall within the 
presumptive range of three to five years. 

—The presumption of non-incarceration applicable to 
first-time offenders convicted of third- or fourth-degree 
crimes does not preclude a term of up to 364 days in a 
county jail as a condition of probation where the pre- 
sumption has not been overcome, and this matter is 
remanded for resentencing. Supreme Court; State v. 
Hartye 

See Sex Offenders 


SETTLEMENTS 
See Insurance 


SEX OFFENDERS 

Sentencing. The Commissioner of the Department of 
Corrections has the option under Gerald of transferring 
Title 2A offenders back to Avenel from a state prison 
where, as here, he determines that some therapeutic 
benefit would result; defendant may not determine his 
own place of incarceration, and his transfer out of the 
general prison population is affirmed. Appellate Division; 
Artway v. Commissioner, Dept. of Corrections 


SHERIFF’S SALES 


R4:65-2 and -4 must be construed as entitling interested 
parties to actual knowledge of an adjourned date on 
which a sheriff's sale actually takes place (an amendment 
providing specifically for notice of the dates of adjourned 
sales is recommended); here, where the judgment creditor 
did not communicate the date of the adjourned sale, and 
neither the owners nor the subsequent encumbrancer 
had any actual knowledge of it, the trial judge should 
have vacated the sale. Appellate Division; First Mutual 
Corp. v. Samojeden et al 


SNOW REMOVAL 


Tort Claims Act. As Paternoster ruled, to the extent 
that Miehl/ made no distinction between discretionary 
high-level decision making and the implementation of a 
discretionary decision, N.J.S.A. 59:2-3d and 59:4-7 have 
modified Miehl; since once the public entity made the 
high-level policy decision in favor of snow removal, the 
snow-removal undertaking became operatio.ial or minis- 
terial and does not enjoy absolute immunity and must be 
judged by the standard of care in 59:2-3d and 59:4-2 to 
determine whether there is any liability, the trial judge 
erred in granting the Dept. of Transportation summary 
judgment in plaintiff's suit for damages for injuries he 
sustained as a passenger in a car that collided with a 
snowbank in the travelled portion of the highway. Ap- 
pellate Division; Rochinsky v. N.J. Dept. of Transporta- 
tion et al 


STANDING 
See Appeals 


STATE CONSTITUTION 
See Municipalities 


STATE CONSTITUTIONAL LAW 


Taxes. One provision of the New Jersey Constitution 
requires taxation of all real property by uniform rules 
and the same standard of value, while another authorizes 
the Legislature to grant exemptions from taxation by 
general laws; reconciliation can be achieved by recogniz- 
ing that delegates to the 1947 Constitutional Convention 
considered the exemption power as being exercised in the 
historic mold of the public purpose (educational, charit- 
able, religious), and the requirement of uniformity pre- 
cludes the exemption of N.J.S.A, 54:4-23a, which grants 
a moratorium on the taxation of unoccupied, newly-con- 
structed single-family residences. Supreme Court; The 
New Jersey State League of Municipalities et al v. 
Kimmelman 625 


STATE GOVERNMENT 

The Governor’s reorganization plan transferring certain 
functions of the Department of Energy to other depart- 
ments (which took effect after 60 days by legislative 
inaction) did not exceed his authority under the Executive 
Reorganization Act of 1969. Appellate Division; Dalton 


STATUE OF LIBERTY 
See Interstate Compacts 


STUN GUNS 


Weapons. N.J.S.A. 2C:39-1(r), which defines “weapons,” 
clearly outlaws stun guns now, but the unamended 
statute in effect at the time of defendant’s 
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arrest was vague as applied to stun guns and the in- 
dictment for unlawfully possessing and selling them is 


dismissed. Law Division; State v. Harris et al ........ 974 
SUBPOENAS 

Ns 2 aviv none ca dghae eo acd eieons coe 367 
SUPERVISORY TREATMENT 


Only those expressly excluded by N.J.S.A. 24:21-27 
should be declared ineligible for diversion and since 
defendant’s simultaneous guilty pleas to possession of 
“crack” on two separate occasions can be characterized 
as simultaneous convictions, he is eligible for considera- 
tion; however, section 27c establishes standards to 
control the trial judge’s discretion, and the court’s diver- 
sion order is reversed for a plenary hearing, with a 
marked admonition that full consideration be given to 
those standards. Appellate Division; State v. Gray ... 857 


SURETIES 

pee NM SO Soil o's oo ck cave cu ke cede cad 1088 
TAX APPEALS 

See Landlord and Tenant ...............eseeeeees 1077 
TAXES 


Bergen County v. Paramus did not establish a policy 
permitting a public agency to appeal in an exemption- 
claim case without paying the taxes—on the con- 
trary — and, although the Tax Court judge relied on 
N.J.S.A. 54:2-39 rather than 54:3-27, the county’s com- 
plaint was correctly dismissed and it should not have 
been reinstated on a transfer from the Superior Court. 
—Since the right to file a tax appeal is statutory, the 
Superior Court does not entertain tax appeals pursuant 
to its jurisdiction of actions in lieu of prerogative writs. 
—There should be no apportionment where, as here, an 
exemption is claimed under N.J.S.A. 54:4-3.3, and the 
property owned by the county that is leased in part to 
private tenants should be totally taxed. Appellate Divi- 
sion; Essex Cty. v. East Orange ....................: 600 


N.J.S.A. 54:3-21 accords standing to a taxpayer to 
challenge, on discrimination grounds, the alleged under- 
assessment to the property of others in the district. 
Appellate Division; Atrium Development Corp. v. Con- 
tinental Plaza Corp. et al. ............ccccccccccccces 600 


A resolution of whether, under the circumstances 
presented here, the assessor must apply the common 
ratio to his own valuation of plaintiff's income-producing 
premises is not precluded by N.J.S.A. 54:4-34; plaintiff, 
which did not supply the information requested by the 
assessor, may not submit it on appeal to support an 
alternate assessment, but may appeal the reasonableness 
of the assessment based on the data available to the 
assessor, Appellate Division; Ocean Pines, Ltd. v. Point 


NO er cE rh Se ee rn fee FS fa gis 118 
NSS AEE EE CSR ERED oy EEO 277 
See Environmental Protection ....................: 509 
See Municipalities ........ ie sie a 40 a again hnine Ree 510 
See State Constitutional Law..................000- 625 

TORT CLAIMS ACT 


The language of the specific immunity in N.J.S.A. 
59:6-7(a) for injuries caused by an escaping mental 
patient does not brook exceptions or allow room for 
construction, and the verdict awarding the plaintiff 
damages against Marlboro personnel for injuries he 
suffered in a car accident with a patient who was leaving 
Marlboro, without permission, to seek better treatment 
than the alleged wrongful treatment he was receiving 
there cannot stand. Appellate Division; Kyriakos v. Dept 
OE TO OUOON EG 6 6's 5 5 hes taka o aceeccasosgsorn 1133 


Although plaintiff answered some of the questions in 
defendant’s claim form with “to be supplied,” that does 
not negate the fact that he substantially complied with 
the notice provisions of N.J.S.A. 59:1-1 et seq.; defendant 
was alerted to all of the facts necessary for it to investi- 
gate its legal liability to plaintiff for the car collision 
that injured him. 


—The failure to wait six months from the notice of claim 
before filing suit was not intended to permanently bar a 
plaintiff from bringing an action, and dismissing plain- 
tiff’s claim without prejudice would have little impact 
here other than to consume the parties’ and the court’s 
resources; the denial of the motion is affirmed. Appellate 
Division; Guerrero v. Newark et al.................- 1050 


Toxic-Tort Litigation. The Tort Claims Act does not 
bar the “quality of life’ damages awarded plaintiffs for 
their many inconveniences associated with a lack of 
running water for 20 months after it was revealed that 
the municipality’s “palpably unreasonable” operation of 
a landfill has polluted the water supply; however, the 
pain and suffering occasioned by plaintiffs’ emotional 
distress at having drunk contaminated water and the 
cause of action for their unquantified enhanced risk of 
disease are not compensable under the act (the Legisla- 
ture’s attention is directed to the problem). 

—Neither the statute of limitations nor the single-con- 
troversy rule should bar timely causes of action in 
toxic-tort cases instituted after discovery of a disease or 
injury related to tortious conduct, even though there has 
been prior litigation between the parties of different 
claims based on the same conduct. 

—The cost of medical surveillance to monitor the effect 





of exposure to toxic chemicals is a compensable item of 
damages where, as here, reliable expert testimony dem- 
onstrates that it is reasonable and necessary, based on 
the extent of the exposure, the relative increase in the 
chances of serious disease in those exposed, and the 
value of early diagnosis; a fund to administer medical- 
surveillance payments should be the general rule in 
mass-exposure litigation against public entities. Supreme 


Court; Ayers et al v. Jackson Tp...............0.. 1037 
NS dienes i whats 6:0-4.b.0.0-4:0 bo Co eee 465 
See Proof of Mailing ................cccccececccees 324 
See Respondeat Superior .................2.eeeeeee 920 
See Snow Removal ................cceeceeeeeceeees 514 
See Toxic-Tort Litigation ................... cee eee 1037 

TRADEMARKS 
Uo Diibigg Sic ba du Khmd eo ca kee pihabdakoe ove 459 

TRAVEL AGENTS 


The independent travel agent was the agent of the 
traveler who solicited his services, not of the charter 
airline that paid his commission and went out of business 
before plaintiff’s return flight, and he is liable for the 
cost of the tickets she had to buy at the airport; travel 
agents should be held to a duty to ascertain the reliability 
and integrity of the suppliers, wholesalers and tour 
operators they recommend to their principals. Law 
Division; Rodriguez v. Cardona Travel Bureau ...... 1013 


UCJ 


A passenger in an uninsured car that is struck by an 
insured vehicle may recover medical expenses for his 
injuries from the Unsatisfied Claim and Judgment Fund 
without first pursuing the insured, potentially liable 
party; Pearman is disagreed with. Law Division; Wilson 
v. Unsatisfied Claim and Judgment Fund Bd.......... 45 


A passenger in an uninsured car who is injured in a 
motor vehicle accident caused by the negligence of an 
insured operator of another vehicle may recover PIP 
benefits from the Unsatisfied Claim and Judgment 
Fund; Pearman is rejected because to have the question 
benefits depend on his ultimate ability to establish the 
liability of an insured tortfeasor through a judgment is 
not only not required by the present statute but would 
defeat its purpose. Appellate Division; Wilson v. Unsatis- 


fied Claim and Judgment Fund Bd. ................ 45 
UNDERINSURED-MOTORIST COVERAGE 

See Employment Relations ...........-.......25:- 1092 
UNDUE INFLUENCE 

Pie NR NNMIE  ocnovis ciniwnin eam siemipee se esis obneeee 1131 
UNEMPLOYMENT COMPENSATION 

IS eds iden cidcct cosa sapecdsveacess 923 


UNINSURED MOTORIST COVERAGE 


The rights of a carrier under N.J.S.A. 17:28-1.1(c), which 
gives directions for sharing the obligation for payment 
between two carriers, must be advanced on notice to the 
other carrier sufficient to allow it to participate in the 
‘arbitration if it is to be bound by the result. Appellate 
Division; Rutgers Casualty Ins. Co. v. Dickerson, et al 


De NN eS oY tral eee aE La vn cacy Gl Mca te s'ig\ ge, O:s0" Sia Bit 702 
VIDEO-TAPED DEPOSTIONS 
See Criminal Procedure .................-eeeeeeees 467 
VOICEPRINTS 


Adherence to the rules in New Jersey for determining 
the reliability of scientific evidence precludes the admis- 
sibility of voiceprints on this record; however, since other 
reliable evidence was sufficient to sustain the jury 
verdict denying plai1tiff an insurance recovery for fire 
loss, the judgment of .he Appellate Division is neverthe- 
less affirmed. 

—The future use of voiceprint evidence as a reasonable 
reliable scientific method may not be precluded forever if 
more thorough proofs as to reliability are introduced in 
other litigation. Supreme Court; Windmere, Inc. v. Int’] 


RN ee ee ee cece Seno eebie eae 537 
WATER COMPANIES 
ns i  ewecmentce 848 
WEAPONS 
COT a a 974 
WELFARE 


Having “control” or the “opportunity to plan in ad- 
vance” inder N.J.A.C. 10:82-5.10(c) includes not only the 
obligation but also the capacity to avert a projected 
emergency, and a finding that petitioner could have 
avoided her family’s need for emergency shelter assist- 
ance would be arbitrary and unreasonable here; spending 
most of her money on motor vehicle fines and related 
bail to avoid a threatened arrest and loss of driving 
privileges was not unreasonable and there is no sugges- 
tion that she spent the rest inappropriately after she lost 
her job and was evicted with her three children from the 
trailer where they had lived. Appellate Division; Diegidio 
v. N.J. Dept. of Human Services et al ................ 601 


With or without a signed agreement to repay, the 
county welfare board has a common-law right to seek 
recoupment of benefits paid to a recipient from the time 
of her entitlement to a third-party recovery (here, a car 





accident resulting in a tort recovery for personal injury) 
since such benefits are only conditionally paid and are 
not received under a statutory entitlement (Terry is 
correct and Reed is rejected); signing the agreement 
simply satisfies a condition of continuing eligibility to 
receive benefits, and requiring its execution does not 
impair any right to a fair hearing; the repayment 
agreement is not a contract of adhesion, in light of the 
public’s interest in ensuring that such benefits can 
terminate only after notice and hearing. Appellate Div- 
ision; Burlington Cty. Welfare Bd. v. Stanley et al .... 641 

In view of the lack of affordable housing for the poor, 
it is arbitrary and unreasonable to define “opportunity 
to plan” in the regulation that authorizes emergency 
assistance to homeless families exclusively in terms of 
notice; that administrative interpretation is overly restric- 
tive, in contravention of legislative policy, and the 
matter is remanded to the Department of Human Services, 
for a public rule-making hearing, both on the effect of 
the 90-day limit of N.J.A.C. 10:82-5.10(c) and on any 
more restrictive “fault” standard the Department may 
propose. Appellate Division; Maticka v. Atiantic City et al 


WILLS 

Although the document in decedent’s handwriting does 
not contain a signature at the end, there is a sufficient 
evidentiary basis for a finding that the writing of his 


name in the prefatory paragraphs was intended as his © 


signature; this document, although incomplete in some 
respects, clearly embodied decedent’s testamentary in- 
tention and it was properly admitted to probate as his 
holographic will. Appellate Division; In re Seigel..... 511 


The doctrine of probable intent is available only to 
interpret, not to validate, a will, and a holographic 
writing prepared without testamentary intent may not 
be admitted to probate merely because it represents the 
probable intent of the writer; the proponent of a holo- 
graphic instrument bears the burden of establishing, by 
a preponderance of the evidence, that the writing was 
prepared with testamentary intent, and the proponents 
in this case have not established that the decedent 
intended the writing she gave to her attorney, represent- 
ing her intentions for the disposition of her estate, to be 
a will. Supreme Court; In re Smith ................... 997 


R. 4:33-1 applies to probate actions, since R.4:84-1(c) 
provides that “‘persons in interest may, on motion, 
intervene” in disputed probate matters, and the appli- 
cants, who were assigned the devisee’s interest in the 
farm after the testator’s death, should have been permit- 
ted to defend the will; the effect of the devisee’s settlement 
with the caveators (which would extinguish the assignee’s 
rights in the farm) is stayed pending a hearing as to the 
validity of the assignment. Appellate Division; In re 
GNI Fee ea oa dig sid ore oa 6 Colon woe eatin tenes 1051 


WORKERS’ COMPENSATION 


The Division’s reading of the 1979 amendments—that 
every worker suffering the same permanent partial 
disability would get benefits at the same weekly rate 
without regard to wages before injury—is rejected; the 
benefit is 70 percent of individual weekly wages as 
limited by N.J.S.A. 34:15-37, and only after making that 
calculation does one apply the minimum limit ($35) and 
the maximum limit (a percentage of SAWW determined 
by the statutory table). 

—Although the 1979 amendment outlawed wage recon- 
struction for part-time workers’ temporary disability 
payments, it left undisturbed the Torres rule of wage 
reconstruction for partial permanent disability; petition- 
er’s 30-hour week at $112.50 produces a weekly wage rate 
of $150 and a weekly benefit of $105 for her 48 percent 
permanent partial disability. Appellate Division; Mc 
Monegal v. E & B Management Corp................. 366 


An election of statutory benefits is binding only after a 
determination has been made in the Division of Workers’ 
Compensation entitling the worker to those benefits; 
here where the worker, injured 11 days before he turned 
18, accepted voluntarily-paid workers’ compensation 
benefits, then filed a claim in the Division and before 
any adjudication there, filed a common-law personal 
injury action against his employer, he is not barrred 
from maintaining that action. Appellate Division; Pap- 
pano v. Shop Rite of Pennington, Inc.................. 80 


Under the amendment to N.J.S.A. 34:15-36, an injury 
suffered during voluntary and purely personal car travel 
is not automatically compensable if the injured employee 
is on an assignment away from his home base; since no 
special circumstances would render this New Jersey 
employee’s off-hours journey to the home of a friend a 
special mission or part of his assigned duties in Vermont, 
the subrogation award to his PIP carrier is reversed. 
Appellate Division; Ohio Casualty Group v. Aetna Casu- 
i TS vive. n s deavdi eevee cuca ssotacdencdeauie 44 


A court has no discretion to enlarge the class of eligible 
dependents beyond the limits fixed by statute; only the 
Legislature can follow the lead of some other states in 
extending dependency benefits to those over 18 who are 
attending college. Appellate Division; Piscopo v. Lemi 
TC TRCEEGE 505 vnnsso0ds sacase se dens canes 749 


Although petitioner was not the owner-lessor of the 
tractor-trailer he stood in his shoes and, since the lessee 
trucking company had a right to control petitioner 
(including the right to direct where and when he hauled 
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loads, the right to suspend or terminate them), Tofani 
applies; arranging, with the lessee’s approval, for another 
tractor to haul a load when the leased tractor blew up, 
and allowing the owner of that tractor to be paid directly 
instead of receiving payment himself, did not make 
petitioner a volunteer when he was injured while attach- 
ing the other tractor, and he is entitled as an employee 
of the lessee to workers’ compensation. Appellate Division; 
Pickett v. Tryon Trucking Co. etc. ................05. 322 


In keeping with the evident legislative goal of balancing 
liability among employers, the order requiring this 
employer (a self-insurer for workers’ compensation whose 
claims originate primarily under federal law so that it 
has paid little or nothing to the Second Injury Fund) to 
bear the entire burden of paying special-adjustment 
benefits to its employee’s estate is affirmed. Appellate 
Division; Walsh v. Bethlehem Steel Corp. ............ 204 

See Appeals 
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